





CASES 


ARGUED AND DETERMINED 


THE SUPREME COURT 


or 


THE STATE OF MISSOURI. 


MAY TERM, 1875, AT ST. JOSEPH. 





In tHe Marrer or Henry Atexanper, On Peririon ror 
Haseas Corpvs. 


1. Practice, criminal—Bail~ Admittance to, when proper after mis-trials— Power 
of Supreme Court as to.—Where two successive juries have failed to agree 
in their verdict on an indictment, that fact is a circumstance strongly going to 
show that, aa to the prisoner’s guilt, the proof was not “evident,” nor the 
‘* presumption great,” (State Const—Bill of Rights,) and when coupled with 
other circumstances yoing to show that the accused will meet the coming 
trial—such as that he had voluntarily surrendered himself to the officers, 
and had refused to avail himself of opportunities to escape from prison—will 
authorize his admittance to bail. And on petition for habeas corpus pre- 
sented to the Supreme Court, that tribunal has authority to issue such order. 


Appeal from Andrew Circuit Court. 
Dawson, Hale and others, for Petitioner. 
I. This court has jurisdiction. (State Const., Art. VI. §3— 
Wagn. Stat., 53; Id., 685, § 2; 690, § 38; 9 Mo., 682; 12 


Mo., 475; 36 Mo., 201; 8 Barb., 158.) 
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II. The provisions of the statute regulating practice in 
criminal cases, aud which specify the court and officers who 
m:y take bail, do not apply to this case. This is a proceeding 
under the statute concerning habeas corpus, and is governed 
by that statute. 

III. The fact that two juries have failed to convict, shows 
that the proof is not evident, nor tle presumption great. 
(5 Cow., 53; 1 Bish. Crim. Pr., 708; Abb. Pr., 27; 19 Cal., 
539; 1 U. S. Dig., 100, § 7; 28 U.S. Dig., 71, § 2; 22 U. 
S. Dig., 84; 8 Barb., 184.) 

IV. The fact of bad health of defendant should admit him 
to bail. (3 Wash. C. C., 224; 1 Bish. Crim. Pr., 705.) 

V. It is plainly not necessary to keep defendant in jail, in 
order to secure his presence at this trial. When he committed 
the homicide he at once surrendered himself to the authori- 
ties. 

J. P. Aligeld—Pros. At?y—for Andrew Co., for Re- 
spondent. 


While this court has power to issue writs of habeas corpus, 
it has no power to admit to bail in any case. As to what 
courts are authorized to admit to bail, see Wagn. Stat., 1092, 
§§ 33, 34, 35. And a recognizance taken before any other 
court or officers than those there enumerated is void. (State 
vs. Ramsey, 23 Mo., 327; State vs. Wilson, 28 Mo., 13; 5 
Kans. 563, and authorities there cited.) 

The indictment is prima facte evidence that the proof is 
“evident,” or the “presumption great,” and the prisoner 
must produce evidence to remove this presumption; and he 
must also rebut the evidence relied on by the State. (State 
vs. Dew, 1 Tayl., 142; 27 Ind., 87; 30 Miss., 673; 8 Barb., 
164; 30 Ind., 197; 3 Zd., 254.) But he is not entitled to 
bail on the ground that a jury, or that several juries have 
failed toagree. (19 Ohio, 139; 16 Eng. Law & Eq. R., 361; . 
1 Lead. Crim. Cas., 228, 249, note; 5 Cow., 39; 2 Ash. [Pa.] 
227.) 

The power of jetting to bail should be exercised cautiously 
by the court. (R. M. Charlt., 120, 139, 244 ; 3 Ind, 293; 30 
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Ind., 197, 254; 33 Ga., 192.) It is a safe rule to refuse bail 
where the evidence is such that a court would sustain a ver- 
dict of guilty of murder in the first degree, if rendered by a 
jury. (19 Ohio, 189; 2 Ash., [Pa.] 227.) 

To entitle a prisoner to bail on the grounds of ill health, 
it must appear that his further confinement would endanger 
his life. (1 Bish. Crim. Law, 705; 11 Leigh, 605; 6 Gratt., 
705.) 


Waener, Judge, delivered the opinion of the court. 


This is an application on behalf of the prisoner, to admit 
him to bail. He is under indictment for murder in the first 
degree, and the record of the proceedings accompanying the 
return shows that he has been twice tried, and on both occa- 
sions the jury were unable to agree. It is claimed that these 
disagreements of the jury create such a doubt of the prison- 
er’s guilt as entitles him to be bailed. 

The bill of rights incorporated in the constitution of this 
State, declares “that all persons shall be bailable by sufficient 
sureties, except for capital offenses, where the proof is evident 
or the presumption great.” 

The general rule is, that bail will be refused after indict- 
ment in capital cases ; for the indictment furnishes a strong 
presumption of guilt, and it is supposed the accused will 
almost always attempt to leave and elude the demands of jus- 
tice. Hence, in all such cases there must be facts and cir- 
cumstances which counteract or overcome this presumption, 
before bail will ever be admissible. That a man has been 
indicted for murder in the first degree, and tried twice, and 
the jury has been unable to agree, though not conclusive, 
is a strong consideration towards removing the presumption 
existing against him. 

In the case of the People vs. Perry, (8 Abb. Pr., N. S., 27) 
it was held that where the prisoner was indicted for murder 
in the first degree, and had been twice tried, and on both oc- 
casions the jury were unable to agree, it was a proper case 
for exercising the power to bail. 
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In the State vs. Simmons, (19 Ohio, 139) it was declared, 
that the court would not, asa matter of course, admit to bail be- 
cause the jury, in a trial for murder, failed to agree upon a 
verdict. It was said, the fact that the testimony given on the 
trial did not produce full conviction of guilt in the minds of 
the twelve jurors, would be a strong circumstance to urge to: 
the court, when invoked to the exercise of the discretion of 
admitting to bail, and the fact would come.with redoubled 
force, if a second jury should fail to agree upon a verdict; 
but still the question after the mis-trials, was, who was to de- 
cide whether the proof was “evident,” or the “ presumption 
great.” And the conclusion was arrived at, that it must ne- 
cessarily be the same authority which prescribes the amount 
of the bail, and passes upon the sufficiency of the sureties. 

We would not be willing to lay down as an inflexible rule, 
that where there had been two trials for murder, and the jury 
had each time disagreed, that would show that proof was not. 
“evident” or the “presumption great.” There may be cireum- 
stances connected with trials which would produce a disagree- 
ment, which would entitle the prisoner to no claims what- 
ever. The failure, however, to agree upon a verdict twice 
in succession, is a strong consideration, and coupled with 
other facts, may turn the scale, and show that the object 
sought may be attained by admitting to bail. 

The imprisonment of the accused before trial, forms no 
part of the punishment affixed to the crime. The whole ob- 
ject and end of imprisonment before trial is to secure the 
forthcoming of a person charged with the commission of a 
crime. Where a jury has disagreed twice upon the question 
of guilt, a doubt may well be raised, and where it is satisfac- 
torily shown that the attendance of the accused to stand his 
trial will certainly follow, in the exercise of a sound discre- 
tion, the court may admit to bail. 

When the prisoner committed the offense whereof he 
stands charged, instead of trying to make his escape, he im- 
mediately surrendered himeelf to the officers. Subsequently 
the jail wherein he was confined was broken open and the 
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other prisoners escaped, but he refused to go. His whole con- 
duct has evinced a determination to stand his trial and meet 
the consequences which may finally ensue. We have, there- 
fore, reached the conclusion, that, under all the cireumstances 
it would be the exercise of a sound discretion to permit bail 
to be given in this case. 

It is argued that this court has no right to admit to bail, 
but we think otherwise. The constitution gives the power 
to issue writs of habeas corpus, and hear and determine the 
same. The power to bail is a necessary incident to the right 
to hear and determine the cause. The statute regulating the 
practice in habeas corpus proceedings, provides that where 
the offense is bailable the accused should be let to bail. 
(Wagn. Stat., 690, § 38.) Itis not perceived for what pur- 
pose the court would be vested with authority for issuing the 
writ and bringing up the prisoner, if the power to bail or 
discharge, as the case might be, did not follow. 

The prisoner will be admitted to bail upon his giving bond 
in the sum of fifteen thousand dollars, with two or more suf- 
ficient sureties, conditioned as provided by law for bonds in 
criminal cases. If the bond is not given in this court, then 
the prisoner will be remanded, and the same may be taken 
before the judge of the Andrew Circuit Court, where the in- 
dictment is pending. (Wagn. Stat., 691, § 42.) 

The other judges concur. 


May Term, 1875, St. Josers, 1s Continvep 1 Volt. Lx. 














ABATEMENT ; See Damages, 2. 
ACCOUNT FOR MONEY PAID. 


1. Account for money paid—Parol contract to convey land—Karnest money.— 
Where money is paid to bind a parol bargain to deed land, under a mistaken 
understanding that a certain agreement had been arrived at touching the kind 
of title to be conveyed, the party paying may recover it back.—McDonald v. 
Lynch, 350. 

ACCOUNT STATED; See Administration 14. 

ADMINISTRATION. 

1. Administratrix—Letters of not revoked by non-residence—Final settlement of co- 
adininistrator will have that effect, when—Sureties liable for default of co-admin- 
istrator, etc.—The removal from the State of an administratrix will not of it- 
self revoke her letters. Anorder or judgment of some sort, of the court hav- 
ing charge of the estate, is necessary for that purpose. (Administration Act, 
Art. I, 22 8, 45.) But the final settlement of a co-administrator during her 
non-residence and the order of court approving the same and completely ig- 
noring her, and the order of distribution, in the absence of any appeal from 
the settlement, and in a collateral proceeding, will have the force and effect of 
such order of revocation. 

In such case the sureties on the joint bond will be liable for the default of the 
co-administrator during his separate administration.—State ex rel. Rucker v. 
Rucker, 17. 

2. Administration—Sale under settlement—Notice unnecessary—Constr. Stat.— 
Where, under 3 47, Art. III of the administration law, (Wagn. Stat., 100) an 
order of sale is granted on the annual settlement of an executor or administrator 
no notice of sale is necessary. The settlement itself operates as notice, and 
the title is not vitiated by failrue thereof.—Patee v. Mowry, 161. 

8. Administrator's sale—Purchase through third party by person who was admin- 
istrator— Title acquired, etc.—The title to land sold at au administrator's sale 
and deeded by the purchaser for a nominal consideration to the person who 
administered, is voidable, if timely steps are taken to set it aside, butis not 
absolutely void. —Mitcheil v. MeMullen, 252. 

4. Suit against heirs for debt of deceased—Judgment against each must be pro 
rata.—Where heirs are proceeded against on account of assets which they 
have reeeived from their ancestor, they are to be charged only with their pro 
rata share und one cannot be made liable for the whole.—Pearce v. Calhoun, 


271. 
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ADMINISTRATION, continued. 
5. Administrator—Creditors must sue before proceeding against real estate of heirs, 


—No creditor can be permitted to proceed against the real estate in the pos. 
session ol the heirs, unless he has exhausted his remedy against the adminis. 
trator, where it is shown that there were assets in his hands. —Id. 


6. Probate court—Special statute as to—Circuit Court has no jurisdiction, when, 


—Where, under a special statute, all proceeding< against administrators in the 
county must be brought in the probate court thereof, originally and exclu. 
sively, the Circuit Court has no original jurisdiction of such actions.—Id, 


7. Administration—Claims, when barred—Consir. Stat.—Where the administra. 


tor has given notice of the grant of his letters claims not presented within 
three years are outlawed. (Wagn. Stat., 102, 3 5.)—Id. 
Administration—Statute as to, supersedes common law.—The statute concern. 
ing administration, was intended to supersede the machinery of common law 
relating to the same subject. And, certainly, where creditors of an estate 
attempt to proceed otherwise than in the manner provided by the statute, 
some very strong and satisfactory excuse should be shown for failure to pre- 
sent the clauimin the mode therein prescribed. (Titterington vs. Hooker, 58 
Mo., 593.)—Id. 


. Bills and notes—Negotiability—Administration— Law merchant.—Under the 


provisions of our statutes(Wagn. Stat., 89, 3 40), promissory notes, payable to 
a decedent, can be assigned, after his death, ouly by a duly qualified adminis. 
trator or executor, and then only to discharge the claims of creditors, legatees 
or distributees, equal to the amount of the notes. The statute of 3 and 4 Anne 
making promissory notes negotiable like inland bills of exchange, not having 
been adopted in this State, the rule of the law merchant making bills of ex. 
change negotiable by the legal representatives of a deceased payee does not 
prevail here.—Stagg v. Linnenfelser, 336. 


10. Executors—Power of single executor to act, when co-executors are appointed, 


but fail to qualify.—Where the terms of a will authorize the “executors ” to 
sell lands, but only one of them qualifies, he has the power, acting alone, to 
make the sale. In such case, the co-operation of additional executors is not 
required. (See Wagn. Stat., p. 72,3 11.}—Philips v. Stewart, 491. 


11. Executor cannot charge more than the amount of his commissions for services 


in investing funds for the heirs and acting as attorney and agent.—Whiere an 
executor performs services as attorney or agent for his estate, as where he 
makes investments for the benefit of the heirs, or acts as their attorney in 
cases in Court or their agent in completing the building of houses, etc., he 
cannot therefor charge the estate with any amount over and above his regu- 
lar commissions, and the rule is not altered, where, instead of charging the 
amount directly against the estate, he retains its equivalent in a part of the 
property purchased. He may employ an attorney or ageut, if necessary, but 
if he acts as such himself, he cannot charge for his services.—Gamble v. Gib- 
son, Ex’r, 585. 


12. Executor—Power of to collect rents—Responsibility for rents collected— Report 


of referee as to, not interfered with by Supreme Court.—Although an execu- 
tor transcends his power in taking .charge of the real estate and collecting 
rents thereon, he is responsible to the estate for them. And the rule holds, 
although the rents were in fact collected by the heirs, if they acted as his 
agents and he received a commission on the collections. And as to the ques- 
tion of their agency and his right to commissions; whiere the issue is submitted 
to referee the Supreme Court will not disturb his finding.—Id. 


13. Executor—Investment of funds of estate in gold—Responsilility for resulting 


losses.—An executor is not chargeable for josses incurred by investment in 
gold of national currency belonging to the estate in his hands, where the trans- 
action was in good faith, more particularly where the heirs ratify and con- 
sent to the transfer.—Id. 


14. Executor—Accounts rendered— Assent of heirs to, when not binding —Where 


the heirs expressed dissatisfaction with an account rendered them by the ex- 
ecutor, but assented to it for the avowed purpose of avoiding a difficulty, 
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ADMINISTRATION, continued. 
held, that such assent did not preclude them from afterward objecting to the 
account on his final settlement. The doctrine that a stated account is pres 
sumed to be correct when not objected to within a reasonable time has no 
application to such a case —Id. 

See Court, Cass county Common Pleas, 1; Court, Probate ; Sureties, 1; 
Witnesses, |. 

ADMISSIONS ; See Evidence, 1, 5; Land and Land Titles, 12. 

AGENCY; See Attorney at Law; Corporations, 1, 2. 

AMENDMENT; See Court, Probate, 1; Practice, Supreme Court, 3; Towns, 1, 

APPEARANCE, 

1. Practice—Appearance— What gives court jurisdiction —Whiere a party ap- 
pears so far as to consent toa continuance he thereby waives any insufficiency 
of summons, and brings himself within the jurisdiction of the eourt-—Peters 
y. St. Louis and Iron Mountain Railroad Company, 406. 

See Process, 1. : 

ASSAULT; See Practice, criminal, 13. 

ASSIGNMENT OF JUDGMENT; See Judgment, 2. 

ATTACHMENT. 


1. Interplea—Sheriff’s return may be contradicted, when.—In case of interplea 
in an attachment suit, the sheriff's return, showing who had possession of the 
goods at the time of the levy, is not conclusive upon the interpleader ; but he 
may, in such proceeding, introduce evidence contradicting the return.—Burgert 
v. Borchert, 80. 

2. Attachment—Suit by clerk—Jurat by his deputy—Motion to dixsoluve—Suit on 

merits, ele.—In suit by attachment brought by the clerk of a Circuit Court, his 

affidavit for attachment sworn to before his deputy, and his bond approved by 
tiie same officer are both uullities and may be dissolved on motion, although 
the proper proceeding would be to quash the writ. In such case the filing of 
new affidavit and bond will not avail. The suit on the merits, however, 
should not be dismissed, but should proceed as if commenced on summons.— 

Owens v. Johns, 89. 

Bond, attachment, suit upon—Allegations as to breach, ete.—In suit onan attach- 

ment bond, the allegation in the petition that plaintiff was compelled to ex- 

pend “large sums of money and was put to great expense and trouble in and 
avout defending said action of attachment, to-wit: five hundred dollars, will 
authorize evidence touching special damages such as lawyers’ fees,” hotel bills, 

etc.—Kelley v. Beauchamp, 178. 

. Attachment—Temporary absence from the State no ground for attachment, 
when— Non-residence—Absence from place of abode.—One who is temporarily 
absent from this State, having his domicile here, although his dwelling is closed 
in the interim, is not absent in such a way that his property may be attached 
for non-residence, as contemplated by sub-division 1 of causes for attuchment. 
In such case he is absent “ from his usual place of abode,” as meant by sub- 
division 4; and if his absence is such that a summons issued on the same day 
with the attachment will not be served in sufficient time to give plaintiff ail 
his rights at the return term, he will be held to have so “ absented himself” 
“that the ordinary process of law cannot be served upon him.” 

The “residence” of the party referred to in subd. 1, is his “domicile,” in the 

same sense a3 that in which the latter word is used in subd. 6.—Chariton 

County v. Moberly, 238. 

Domicile of married man, how determined.—If a married man has two places 

of residence at different times of the year, that will be deemed his domicile 

which he himself selects or describes or deems to be his home, or which ap- 
pears to be the centre of his affairs, or where he votes or exercises the rights 
and duties of a citizen.—Id, 


Vs) 
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ATTORNEY AT LAW. 

1. Attorney—Failure to plead—Client must suffer—Where an attorney is em- 
ployed in a cause, the fact that his client is not in fault, and that judgment 
goes against him through the laches or bad faith of the attorney will furnish 
no ground for relief. The acts and omissions of the attorney in such cage 
are those of the client.—Gehrke v. Jod, 522, 

See Judgment, 1. 


B. 


BAIL; See Practice, Criminal, 24. 

BANKS AND BANKING. 

1. Banks—Checks— Forgery of —Payment by mistake— Notice of forgery—-Money 
may be recovered back, when.—A bank having paid to a stranger a check 
drawn upon a sister bank, collects from the latter the amount of the check. 
The paper turns out to have been forged, but at the time of payment, neither 
bank is aware of, or has reason to suspect the fact. The next day the pay. 
ing bank ascertains the forgery, and on that day or the one succeeding, noti- 
fies the other bank of the fact. Held, that the notification is given in a reason- 
able time and that the money may be recovered back. 

The general rule is that if, in view of all the circumstances, the party is not 
negligent in ascertaining or communicating notice of the fraud, he may so re- 
cover. And it seems tiiat no other general limitation as to time of notice can 
be adopted. 

The above case is distinguishable from one in which the paper presented pur- 
ports to be the note of the bank itself—where the bank may be remediless.— 
Third Nat. Bank of St, Louis y. Allen, 310. 

BANKRUPTCY. 

1. Bankruptey—Discharge from judgment pending appeal, ete.—Where on appeal 
from a judgment, appellant files in the Supreme Court his certificate of dis- 
charge in bankruptey, and likewise his plea showing that the judgment was 
allowed against his estate in the Bankrupt Court, and the plea stands admit- 
ted, the Supreme Court will order his discharge.—Haggerty v. Morrison, 324, 

See Sureties, 1. 

BILLS AND NOTES. 

1. Note—Fraud as defense to.—Where a note is procured by fraud, that fact may 
be set up in defense.—Henshaw v, Dutton, 139. 

2. Note given on contingencies—Failure of—Where a note is given on contin- 
gencies not therein expressed, the failure of such contingencies cannot be set 
up as a defense.—Id. 

8. Note given lo payee as escrow.—A note cannot be given to the pavee as an es- 
crow. The delivery must be to a third person.—Id. 

4. Note—Parol evidence as to.—Parol evidence is not admissible to vary the 
mfeaning of a note.—Id. 

5. Bills and notes-—Instrument given by U.S. officer for money received—Company 
rifles—County bounty.—Suit was brought by the husband on the following in- 
strument ; 

“ Headquarters U. S. Forces, 
Brunswick, Mo., January 3, 1865. 

Received of Mrs. Catherine Blakely the sum of $500, to be used to buy Spencer 
Rifles for Co. L., 49th Regt. Mo. Vols. Suid money to be returtied as soon as 
the County bounty is paid to said Company, in full without interest. 

Louis BEeNnEcKE, 
Capt. 49th Regt. Mo. Vols., 
Com’d’g Post.” 

Heli, 1st, that the instrument was not ambiguous, and that parol testimony. to 
explain its meaning. was inadmissible ; and that all cotemporaneous verbal agree- 

ments were merged in it; 2d, that by his answer, having failed to deny the 
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BILLS AND NOTES, continued. 
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execution of tie note, or payment of the county bounty, the maker’s liability 
was fixe l by the pleadings ; 3d, that having disclosed an irresponsible principal 
in the military company referred to, his liability was not that of agent, but 
was personal.—Blakely v. Bennecke, 193. 


. Bills and noies—Negotiability—Administration—Law merchant.—Under the 


provisions of our statute, (Wagn. Stut., 89, 3 40) promissory notes, payable to 
a decedent, can be assigned after his death only by a duly qualified adminis- 
trator or executor, and then only to discharge the claims of creditors, legatees 
or distributees, equal to the amount of the notes. The statute of 3 and 4 Anne 
making promissory notes negotiable like inland bills of exchange, not having 
been adopted in this State, the rule of the law merchant making bills of ex- 
change negotiable by the legal representatives of a deceased payee docs not 
prevail here.—Stagg v. Linnenfeiser, 336. 

‘Bills and notes—Indorser--Guarantor.—Although it has been held in this 
State, that one not a party to a note, who puts his name upon the back of the 
note prior to its being put in circulation, will be presumed to be an original 
promisor, and held liable assuch, yet if such indorsement is made after de- 
livery of the note, the indorser would be held to be only a gumrantor, and will 
not be chargeable as such, unless a legal consideration for the guaranty be 
shown.—Id. 

Bills and notes—Indorsement— Estoppel—Old age—Iqnorance.—A woman who 
was named as sole legatee of her husband, indorsed certain notes belonging 
to his estate, signing her name as “sole legatee.” It appeared that she was 
very old and ignorant of business, understanding English very imperfectly, 
could not read what had been written, and signed her name by cross-mark ; 
and that the purchaser relied upon his own information and judgment, held, 
that the widow was not estopped from denying that she had any title to the 
nore.—Id, 

Bills and notes— Failure to sue maker—Effect on accommodation indorser.—Thie 
doctrine is well settled that an indorser, after his liability is once fixed, will 
not be released by forvearance in bringing suit against the maker nor except 
a3 between himself and the one to whom he lends his name, by the fact that 
he was an accommodation indorser; nor by the fact that this cireumstance 
was known to one who discounted the note —Miller v. Mellier, 588. 


10. Promissory note—Negligence of notary in learning whereabouts of endorser 


—LFifect of. —In suit against the indorser of a promissory note it appeared that 
he resided in the county of St. Louis, a few miles out of the city, and had no 
place of business or particular stopping point in town; but that his residence 
was known to other indorsers who lived in St Louis and received notice, and 
one of whom told the notary that defendant lived in the county: Held, that it 
was the plain duty of the officer to inquire of the co-indorsers where defendant 
was to be found, and having learned that he resided in the county, he should 
have followed up the clue so obtained; and that his laches absolved defendant 
from his liability as indorser, (See Gilchrist vs, Donnell, 53 Mo., 591.) —Wolf 
v. Burgess, 583. 
See Fraud, 1; Practice, Civil—Trials, 11. 


BONDS; See Administration, 1; Attachment, 1; County Collector, 1,8; Mort- 


gages and Deeds of Trust, 6; Practice, Criminal, 13; Sureties, 1. 


BONDS, RAILROAD; See Practice, Criminal, 8, 9. 
BOUNDARIES; See Land and Land Titles, 17. 


Cc. 


CHARTER: See Towns, 1. 
CHECKS ; See Banks and Banking. 
CLERK OF COURT; See Attachment, 2, 


CO-EMPLOYEES ; See Railroads, 12, 14, 18, 16, 19, 20, 
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COMMON-CARRIER. 

1. Carrier-—Action for loss of goods— Value to be determined how, as to tine and 
place.—In an action against a common carrier for loss of goods, whether the 
action be érover, assumpsit or case the measure of damages is their value 
at the time of conversion, and, semb/e, that they are to be valued at the place 
of destination. —Union Railroad & Transportation Co. v. Traube, 355. 

See Damages, 1; Railroads. 

COMMON LAW; See Practice, Criminal, 15. _ 

CONTINUANCE; See Appearance, 1; Practice, Criminal, 17, 18, 20. 

CONSTITUTION OF MISSOURI; See Court, Cass County Common Pleas, 1; 

Practice, Criminal, 24 ; Towns, 1, 

CONTRACTS. 

1. Contract for manufacture and sale of patent medicine—Construction of— 
Covenants going only to part of the consideration—Mutuality of covenanis— 
Counter-claim.—A contract between A. & B. for making and vending a patent 
medicine, contained, among others, the following separate stipulations ; 1st. A, 
was to buy all material for the manufacture from B. if sold at cheapest rates: 
2d. A. was to turn over to B. all orders for the specific: 3d. B. in the purchase 
of the bottled medicine was to pay half the amount agreed on in cash, remain. 
der in articles used in the manufacture; and he agreed to keep enough bottles 
on hand to supply the market: 4th. All settlements between the parties were 
to be made January Ist and July Ist. In suit by A. for money and material 
claimed to be due under stipulation No 3, for bottles purchased by B., held, 1st, 
that under the agreement, B. could not be compelled to pay for bottles bought 
bv him till the date—of those above namei—next succeeding the purchase: 
2nd. that defendant could not defeat plaintiffs entire claim by showing failure on 
his part to turn over to defendant each and every order on him for bottles as Prd. 
vided by stipulation 2. That covenant went only to a part of the consideraticn, 
and covena:t 3 was not dependent upon it, But defendant miglit recover by 
way of counter-claim for any losses occasioned to him by plaintiff's failure to 
turn over orders, which losses were in excess of the sum due plaintiff—Turter 
v. Mellier, 526. 

2 Con/ract—Reciprocal obligation—Performance of what by plaintiff necessary 
to entitle him lo recover of defendant.—Where a contract contains various mu- 
tual stipulations, neither can recover for the breach of a covenant in his favor 
without proving the performance of all acts, on his part, which by the contract 
are conditions precedent to the obligation of defendant, and without showing 
his readiness to perform those, if any, which were to be performed concurreutly 
with the act to be done by defendant. —Id. 

3. Contracts— Covenants, when independent—Suit upon covenant affecting only part 
of the consideration.—Generally where covenants on the part of the differ. 
ent parties to a contract are to be performed at different times, they will be con- 
sidered to be independent and a breach of one can be sued for without 
alleging the performance of the other; and wherea covenant goes only toa 
part of the consideration, and a breach of the same may be paid for in dam- 
ages, it is construed as an independent one. The question whether covenants 
are dependent or independent is in general to be determined by the intention 
of the parties.—Id. 

See Account for money paid; Banks and Banking; Bills and Notes; Con- 
vevances; Corporations, 1, 2, 3,4; Counties; Frauds, Statute of; Insur- 
ance, Life; Judgment, 3, 5, 6; Parent and Child, 1; Partnership; School 
Board ; Specific Performance. 

CONVEYANCES. 

1. Deed—Description, what sufficient—Town lots, ete —A deed described the land 
conveyed as “the south-west quarter of the south-east quarter of section 
twenty-seven” etc, “save and except what I have heretofore conveved to 
divers persons.” Held, sufficient as inter partes to convey all the land not 
previously sold, althouzh tie same had been laid off into town lots with viats 

recorded.—Cornwell v. Thurston, 156. 
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CONVEYANCES, continued. 


2. Deed—Bill to reform— Wife's inchoate dower—Demurrer—Voluntary deed.— 
Suit being brought to correct mistakes in a deed of trust made to secure cer- 
tain notes given previousiv; Ae/d, lst. The husband being the owner of the 
land, the wife need not be joined as a party. Her inchoate right of dower is 
not such an interest as will require such joinder; 2nd, The deed being no 
part of the petition, could not be objected to by demurrer; 3rd. The deed was 
not a voluntary one which a court of equity would take notice of.—Hoyt v. 
Oliver, 188. 

$. Curators—Deed of —Failure to recite appraisement, etc.—A deed made by a 
curator conveying land of his ward, which fails to recite the order of court, 
appraisement, time, place and terms of sale, ete, (Wagn. Stat., 677, 3 32) is 
for that reason defective, but not necessarily void.—Bobb v. Barnum, 394. 

4. Curator—Deed by will not be canceled on account of defects, when report shows 
that perfect title can be conveyed and parties are willing to convey accordingly, 
etce.-—Where the report made by a curator and confirmed by the court, of the 
sale by such curator, of land of his ward, shows that the purchaser is entitled 
to an absolute estate in fee in the premises, and it is shown that a perfect ti- 
tle can be transmitted, and parties aver their willingness to supply any defect 
which may exist in their deed conveying the land to the purchaser, there is no 
ground for rescission or concellation on account of such defects.—Id, 

See Fraudulent Conveyances ; Land and Land Titles, 7, 8, 10. 


CONVEYANCES, FRAUDULENT; See Fraudulent Conveyances. 
CORN, SALE OF; See Sales, 3. 


CORPORATION. 

1. Corporation—Employment of agent—Charter powers—A corporation may 
employ an agent to perform services consonant to its general design, without 
any specific authority for that purpose. conferred by the charter.—Kitchen v. 
Cape Girardeau & State Line R. R., 514. 

2. Corporation—Suit against on contract for services—Proof as to promise to pay 
and offer of services—Allegation as to rescission of contract made by defendant 
with another corporation, ete.—In suit against a corporation for alleged services 
under a contract with the company, held, Ist, that the contract to employ 
and pay plaintiff having been shown, it was not necessary for him to 
prove a subsequent and distinct promise to pay, nor a further offer on 
his part, from time to time, to perform his services, after he had once 
notified the company of his constant readiness to do so, and had furnished them 
with his address, so that notice might reach him at any time; 2nd, that in such 
case, where the engagement was to cease in event that a certain contract of de- 
fendant with another company was rescinded, the petition need not alle ge 
that such contract continued in force, such averment being a matter of af- 
firmative defense.—Id. 

. Corporation—Defence that officers making contract were acting for another 

foreign compang of same name—Proof as to incorporation— Notice as to other 

company, ete—Plaintiff sued a corporation as organized under the laws of 

Missouri. The defence set up was that its managing officers, at the time of 
making the contract declared upon, were acting on behalf of a foreign corpo- 
ration bearing the same name. The proof, however, showed an incorporation 

under the statutes of this State, and failed to show any notification that the 

Officers were acting under other powers. Held, that plaintiff had a right to 
presume that the company was lawfully acting here in pursuance of authority 

derived from our statute; especially as the same persons were the managers 

of both corporations.—Dean v. The La Motte Lead Co., 523. 
Corporation—Change of name—Responsihility for old debts—Where for the 

purpose of convenience a corporation changes its name, but continues in the 

same general business with the same officers, the company under the new name 
is responsible for all the debts it has previously contracted.—Id, 

See Corporation, Municipal; Insurance, Life; Railroads; Towns. 
39—VOL. LIX. 
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CORPORATIONS, MUNICIPAL; See Special Taxes; Streets; Towns, 

COSTS. 

1. Practice, civil—Parties—Suhstitution of —Responsibility of parties and their 
suretics—Judyment for costs against original party—Motion to quash execu. 
tion, ete—The plain intent of the practice act (Wagn. Stat., 1872, p. 1050, 3 9 
is that, where a new party is sabstitated in lieu of the original party toa suit, 
the former becomes responsible for all costs, and the original party is dis- 
charged, and, in such case, it follows that his sureties are released with him, 
If the new party is irresponsible, the court should order him to give security, 
Juigment rendered for costs against the original party and his sureties, after 
such change, is a mere nullity, and may be set aside on motion, if male in time 
—witiout resorting to proceedings in equity.--James and Ray, Ex parte, 280, 

2. EBeecution for cosis—Application to quash may be made, when.—Application 
to qutsh an execution, issued on a judgment for costs, may be made to a 
julige in vacation.—-Id 

3. Hevcution for costs—Mytion to quash—Judyment on, final. ete.—A judzment 
rendered on a motion to quash an execution for costs is a final judgment 
from which an appeal will lie—Id. 

COUNTER-CLAIM ; See Contracts, 1, 

COUNTIES. 

1. Counties—-Loan for benefit of county “internal improvement” fund— Purchase 
of land by county at sale of land mortgaged to secure loan, ete.—A bond with 
mortgage on certain lands was executed to Holt County to secure the payment 
of suniry county funds loaned ‘for the benefit of the internal improvement 
fund” of said county. At the mortgage sale the County Court, through: its 
attorney, bought the land, bidding therefor the full amount of the loan, but after. 
wards re-advertised it, and on sale toa third party, it bringing only a portion of 
the debt, suit was brought on the bond for the remainder. The answer set up 
the first sale in satisfaction of the debt. He/d, that the County Court had no 
power to purchase the land; that the bidding by its attorney was a nullity and 
properly disregarded, and re-sale of the land properly ordered. 

Semble, that the County Court owns no fund known as “internal improvement” 
fund. Butin reference tospecial fandsof every description committed to ita 
Care, it aets not as owner but merely as a trustee, to carry out specific provis- 
ions of the law; and the pureliase of land in such circumstances is not one of 
its delegated powers.,—Holt County v. Harmon, 165. 

See Courts, County; Schools and School Landa, 1. 

COUNTY COLLECTOR, 

1. County Collector—Distress warrant by State Auditor against—Copy of bond— 
Collector's settlement—Levy on sureties, ete—In distress warrant by the State 
auditor against a county collector; Held, 

Ist A copy of defendant's bondi certiliel by the auditor, is proper evidence. 
(R. C. 1955, ch. 62, 33 23, 34, p. 1339, 3 5.) 

2d. Acopy of his settlement taken from the collector’s settlement book, certified 
by the auditor, is competent to prove the settlement. 

3d. Where defendant is both collector and sheriff, the writ may. under the stat- 
ute (R. C. 1855, p. 1542, 3 3; Wagn. Stat., 1335, 3 18) issue to the sheriff 
of a county adjoining, without further proof that the sheriff of the proper 
county is “disqualified.” 

4th. The sheriffs return, that the proceeds of the sale of the collector’s property 
are not enough to satisfy the debt, sufficiently fiows an exhaustion of his e3- 
tite to authorize levy on tit of his sureties. —Phillips v. Robbins, 107. 

2. County collector—Sale of land of—Purchase by his assignee, who turned out 
to be owner— Purchase money to be eredlited to assignee in trust settlement, ete.— 
Certain land having been sold on an execution against a defaulting county col- 

lector which«was purchased by his assignee, Ae/d, that in equity, if the title to 

the land turned out to be in the assignee, he should be credited with the pur- 
chase money in the settlement of his trust; but otherwise, if it proved to be- 
long to the collector, and that the credit of the assignee should be proportion- 

ed to the extent of his ownership.—Ely v. Ownby, 434. 
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COUNTY COLLECTOR, continued. 


3. County collector—Suit on bond of—County warrants of collector in hands of 
third parties obtained by receiver before his appointment, and afterward, from 
persons not garnished.—In suit by the county on a defaulting collector’s bond 
atiacliment was obtained and various persons were garnished, and after judg- 
meit for the county, a receiver was appointed. A day or two prior to his ap- 
pointment, the receiver, who, with sundry others, was surety on the collec- 
tor’s bond, had compromised a claim against him, and obtained from the 
creditor certain county warrants which the collector had made over to secure 
his indebtedness, giving the creditor in settlement the joint note of himself 
and his co-sureties. After his appointment and in the course of his investiga- 
tions, the receiver had obtained other county warrants of the collector, in the 
hands of persons not named as garnishees ; Ae/d, that notwithstanding these 
fucts, the receiver should, in his settlement, be charged with the warrants so 
oltained, He occupied a position similar to that of a sheriff in an attachment 
ease, Where certain parties named are garnished, and he is directed to summon 
such other parties as the plaintiff may name as having property in their hands 
subject to the execution, The fact that a portion of the warrants were pro- 
cured before his appointment as receiver is unimportant, except that he ought 
to be allowed for money which he paid to procure the warrants. When pro- 
cured, he he!d them us receiver; and so in regard to warrants subsequently 
aequired.—Id. 

COUNTY TREASURER; See Mandamus, 1; Practice, Criminal, 8, 9. 

COURT, CASS COUNTY COMMON PLEAS. 

1. Cuss county Common Pleas Court—Error will lie to from Circuit Court m 
probate cases—Constitution.—Under the act organizing the Common Pleas 
Court of Cass county, (Sess. Acts 1867, p. 88, 3 23) a writ of error will lie 
from the Cireuit Court of Cass county to the former tribunal on matters per- 
taining to probate as well as other business. That section is not unconstitu- 
tional under 3 12, Art. VI of the State Constitution, (See Ross vs. Murphy, 
55 Mo., 372.)—Schulenberg v. Evans, Adm’r, 41, 

COURT, COUNTY. 

1, County Court—Mandamus to compel to pay over to petitioner money collected for 
railroad taxes—Memorandum on records of County Court.—It is the evi- 
dent duty of a County Court, under the statute (Wagn. Stat., 305-6, 3 19) to issue 
a certificate to the applicant therefor, who has paid a special tax levied and 
collected for railroad purposes, But this simple memorandum, viz: “Pd. be- 
fore judg’t, Jan’y 17th,’67,” appearing in the columns of the tax books of 
a County, without any entry showing the amount paid, or on what lots, or by 
whom paid, is evidence too vague and indefinite to authorize mandamus com- 
pelling the Court to pay over a given sum to the petitioner for special taxes so 
levied and cullected. And especially, where relator’s petition and reply show 
the existence of better evidence in the records of the County Court, a peremp- 
tory writ should be refused.—-State ex rel, Allen v. County Court of St. Louis 
Co., 513. 

See Counties ; Roads, County, 

COURT, PROBATE. 

1. Probate Court—Amendment of judgment of allowance in County Court— En- 
try mune pro tune.—Where jurisdiction of a claim for allowance is transferred 
from a County to a Probate Court, the latter may amend the judgment of the 
former, by an entry mune pro tune, showing the giving or waiver of notice of 
the claim; and to that end it may hear testimony; and in the absence of 
proof to the contrary, it will be presumed that the action of the court was 
vased upon legitimate and sufficient evideuce.-—Brooks v. Duckworth, 48. 


See Aduwinistration 1 6. 



















612 INDEX. 


CRIMES AND PUNISHMENTS. 

1. Criminal law—Robbery—Snatching watch chain, ete.—It appeared that 
defendant coming unexpectedly upon the prosecutor, snatched his watch 
chain with such violence, as to tear it away from the watch-and from the but- 
ton hole. The owner endeavored to recover the chain but failed, defendant 
striking him and making his escape. Held, that the facts showed a case of 
robbery in the first degree.—State v. Broderick, 318. 

2. Rebbery— Violence and fear as characterizing the offense—If force be used, 
fear is not an essential ingredient of the crime of robbery, The statute (Wagn, 
Stat., 456, 3 20) is in the disjunctive. And if the violence is sufficient to carry 
out the intent, its degree, aside from this criterion, is not a matter of much 
importance in characterizing the efifense.—Id. 

See Practice, Criminal. 
CRIMINAL LAW; See Practice, Criminal. 
CURATORS; See Guardian and Ward. 


DAMAGES. 


1. Damages—Death of telegraph employee in removing pole placed by elevator 
company on its grounds—Removal of grade—Negligence—Common carriers— 
Diligence required of.—An elevator company had its office connected with the 
main lines of a telegraph company, by means of wires supported by a pole 
placed in the ground to a depth of four or five feet in the elevator lot. But 
the earth bad afterward been graded down, leaving the pole standing not 
deeper than a foot in the soil. At the request of the elevator company a tele- 
graph employee was sent to remove the pole, and while detaching it from the 
wires, it fell, and he was killed. It appeured that the pole was originally 
placed in position under the supervision of deceased; that the grading down 
of the ground was apparent to the observation of any one; that deceased had 
been in the habit of visiting the office frequently, and that the elevator com- 
pany did not in any way employ deceased or control his actions. Held, that 
neither in making the change of grade, nor in failing to notify the tele- 
graph company or the deceased thereof, was the defendant guilty of such neg- 
livence as to render it liable in damages for the death; but, semble, that de- 
ceased was guilty of contributory negligence in attempting, under the circum- 
stances, to clinb the pole and remove the wire. 

Such a case is not to be confused with a suit against acommon carrier—where 
the law requires the utmost diligence inthe eompany.—Matthews v. The St. 
Louis Grain Elevator Company, 474. 

2. Actions for injuries to the person not abated by death of plaintiff pending ap- 
peal in the Supreme. Court, when.—In suit for damages for injuries to the per- 
son, where juignent is for plaintiff below, but is reversed in the District 
Court—or court in General Term—and, pending the appeal in the Supreme 
Court, plointilf dies, his death will not abate the suit. By the reeovery in the 
lifetime of the injured party, his claim for damages becomes merged in the 
judgment, and the action of reversal by the intermediate tribunal does not de- 
stroy, but merely suspends, the judgment of the trial court, until final aetion 
by the court of last resort.—Lewis, Adiur., v. St. Louis & Iron Mountain Ruil- 
road Co., 495 

See Atirachment, 8; Forcible Entry and Detainer, 1, 2; Garnishment, 4; 
Injunction, 1, 5; Malicious Prosecution, 5; Practice, Civil—Pleading, 1; 
Railroads; Specifie Performance, 2; Streets, 1; Trover, 2. 

DEFAULT; See Garnishment, 2, 4. 

DEMURRER; S-e Practice, Civil—Pleading. i 

DEPOSITION ; See Evidence, 6; Practice, Civil—Trial, 18, 

DESCRIPTION ; See Conveyances, 1 
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DOMICILE ; See Attachment, 4, 5; Non-residence. 
DOWER; See Conveyances, 2. 
DURESS ; See Equity, 3 


E. 


EJECTMENT. 


1. Ejectment — Possession of judgment debtor transferred by execution sale—Com- 
mon source of title admitted—Ejectment by one having neither title nor posses- 
sion, ete—If a judgment debtor at date of sale under execution has a bare 
possession, and no other claim, his interest to that extent is transferred by 
the sale and the judgmeut is a lien on that interest. And the pureijiaser may 
sue in ejectment agaiust a defendant holding merely by virtue of an after ac- 
quired possession ; and where plaintiff and defendant both claim under a com- 
mou source of title, plaintiff need not prove chain of title further back, as the 
title held by the common source is admitted. But where plaintiff has neither 
title nor possession at date of execution sale, he cannot oust even a trespass- 
er.—Matney v. Graham, 190, 

2 Hjectuent—Equitable defense—Pleading as to.—Defendant in an ejectment 
suit cannot avail himself of an equitable defense not pleaded.—Russell vy. 
Whitely, 196. 

8. Writ of possession—Notice, what will put on inguiry.—A purchaser from the 
plaintiff in an ejectment suit, in possession of the land sued for under a writ 
of possession, with knowledge of such facts, has a sufficient notice of a claim 
adverse to his vendor to put him upon inquiry as to the nature and extent of 
that claim.—Ridgeway v. Holliday, 444. 

See Trusts and Trustees, 1. 

EMBEZZLEMENT ; See Partnership, 3. 

EQUITY. 

1. Hqui‘y—Spccial issues-— Verdict of jury, ete—In equity proceedings, the ver- 
dict of a jury on special issues submitted to them, is not conclusive in the 
Cireuit Court.—Hambright v. Brockman, 52. 

¢. Equity, devree in, cannot be given in evidence against one not a party. when.— 
In general, a judgment or decree may be given in evidence against all the 
world when it is a link ina chain of title; but Aeld, that a decree in equity 
and the record of the proceedings were improperly used as evidence against 
one who was no party thereto, in order to prove that his grantor obtained the 
title without consideration and through fraud.—Cravens v. Jameson, 68. 

3. Hquity—Bill to set aside deed on ground of duress— What proof necessary to 
support petilion.—In suit to set aside a deed on the ground that it had been 
made under duress; Aeld, 1st, that a verdict for defendant in the trial court 
would not be set aside unless the evidence clearly preponderated in favor of 
the plaintiff; 2d, that where plaintiff failed to assert his rights for a space of 
seven véars, it would take an undoubted and conclusive case of duress to au- 
thorize a court of chancery to interfere —Davis v. Fox, 125. 

4. Deed—Bill to reform— Wife's inchoate dower—Demurrer— Voluntary deed, 
—Suit being brought to correct mistakes in a deed of trust made to secure cer- 
tain notes given previously; Aeld, Ist. The husband being the owner of the 
land; the wife need not be joined asa party. Her inchoate right of dower is 
not such an interest as will require such joinder ; 2nd. The deed being no part 
of the petition, could not be objected to by demurrer; 3rd. The deed was not a 
voluntary one which a court of equity would take notice of.—Hoyt v. Oliver, 
188. 

5. Estate of married woman—Fund invested for, pursuant to hequest—Exemp- 

tion of from hushand’s debts—Constr. Stat.—Fuilure to identify trust fund, 

ete.—\and purchased by the executor, in the name of a married woman, pur- 
stant to the directions of a will, with funds derived from the sale of real es- 
tate of the testator, are under the statute (Wagn. Stat., 935, 3 14) exempt 
from sale fur the debts of her husband. And this is the case whether 
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EQUITY, continued. 
the land is conveyed to her in the ordinary way, or to her sole and 
separate use; but where the fund thus set apart for the wife’s benefit 
is so emploved or invested as to become mixed with other funds, and to ren. 
der it impossible to identify or trace it, equity caunot interfere —Buck vy. Ash. 
brook, 200. 

6. Equity—Land sold to satisfy debts—Homestead,ete.—Where one buys land in 
his wife’s name, and the conveyance is set aside on ground of fraud, and the 
property sold to pay his debts, there would, notwithstanding, be no error on 
the part of the court in allowing him a sum from the proceeds, with which to 
procure a homestead.—Id. 

%. Practice, civil—Specific performance—Suit for, how tried.—An action for spe. 

cific performance of a contract for the conveyance of real estate and for such 

order and decree as the court may direct is not a case for a jury unless on 
issues specially submitted. (Wagn. Stat., p. 1040, 3 12.)—Hamilton v. Ham. 

ilton, 232. 

Specific performance— Damages in lien of.—In suit for specific performance 

damages may be adjudged in lieu thereof. —Id. 

9. Eynity—Bill to set aside trust deed made for wife of grantor—Trustee must be 
co-defendant.—In a proceeding to set aside a deed made by one since deceased 
to a trustee for the wife of the grantor, the trustee must be joined as defend- 
ant, otherwise the legal title cannot be divested. (Siemers v. Kleeburg, 56 
Mo., 196.)—Erisman v. Erisman, 367. 

10. Equity —Divestiture of legal title— Substantial equity must be shown.—In order 
to divest the legal title to land out of a purchaser in good faith who has made 
valuable improvements, plaintiff must show substantial equity.—Bent v. Pe- 
ters, 479. 

11. Lands, sale of —Inadequacy of consideration—Intervention of equily.— 
Where the sale of land is open and not shown to be affected with fraud 
and unfair dealing, the rule is that mere inadequacy of consideration is nut 
sufficient to authorize the intervention of equity, unless it be so gross as uf 
itself to indicate fraud or imposition on the part of the purchaser.—Phillips v, 
Stewart, 491. 

12. Equi/y, proceedings in—Title to land—Divestiture and investiture of, im 
same proceedings.—Courts of equity may in the same proceeding divest tit'e 
out of a fraudulent grantee, and, also, invest it in the plaintiff.—Ames v. Gil. 
more, 537. 

13. Chancery—Relicf, what may be granted.—In chancery cases, courts may grant 
anv relief which is consistent with the pleadings.—Id. 

14. Equity—Failure to dismiss as to certain parties, no ground for reversal, 
when.—Failure of the lower court to enter a judgment of dismissal as to eer. 
tain parties who do not complain, and under circumstances where no injury 
can result therefrom, will not authorize reversal of a decree in equity.—Id. 

15. EHyuity—Bill to set aside deed on ground of fraud— Allegations as to consid- 
eration,—In proceedings in equity to set aside a deed where the petition char- 
ges both fraud and failure of consideration, but the gravamen of the action is 
the fraudulent intent with which the deed is executed, evidence which proves 
that the consideration did not entirely fail, but was merely inadequate, is eom- 
petent, as showing a circumstance to be taken with others in proof of fraud. 





@ 


—iid. 

16. Sales—Gross inadequacy of price, taken with other circumstances, conclusive 
of frand, when.—Gross inadequacy in the price paid for land, is a badge of 
fraud which may be considered by the chancellor, and becomes of controlling 
force when coupled with other cireumstances tending to prove fraud.—Id. 

See County Collector, 2; Ejectment, 2; Injunction ; Mortgages and Deeds 
of Trust, 4; Partition, 1; Practice, civil—Trials, 12. 

ERROR, WRIT OF. 

1. Writ of Error—Final judgment.—Writ of error will not lie in the gbsence 
of final judgment.—Hodkins v. Taylor, 106, 


ESCROW ; See Biils and Notes, 8. 
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ESTOPPEL ; See Infants, 1; Mortgages and Deeds of Trust, 7. 

EVIDENCE. 

1. Land and land titles— Declarations touching, when competent, when not.—De- 
elarations touching the title to land, when in the nature of admissions, may be 
competent; but otherwise when used to establish the title of the witness, or 
to impair the title of others who are notshown to be present or in complicity. 
—Hambright v. Brockman, 52. 

2. Injunction of sale under deed of trust—Former conveyance of land asa 
gift, effect of —Testimony as to conveyance, what compelent under witness act. 
—Wiere injunction is brought to prevent sale of land under deed of trust, on 
the ground that the maker had already conveyed away a portion of the tract ; 
held, 

Ist. That plaintiff need not show that a valuable consideration was paid for the 
land, provided the deed was not made in fraud of the rights of others. 

2nd. That the grantee in the conveyance last mentioned being dead, and the con- 
veyunce, or knowledge thereof being denied by the answer, under the statute 
(Wagn. Stat., 1372-3, 3 1), testimony of the grantor going to invalidate the 
deed would be inadmissible, but his testimony proving an admission, at the 
date of the deed of trust, by the grantee therein that the latter had notice of 
said conveyance would be competent. It was not intended by the statute to 
exclude one party, the other being dead, where the evidence related to trans- 
actions had with third persons, to which the deceased was no party, and of 
which he had no knowledge; or where the evideuce referred to transactions 
which had taken place since the decease.—Martiu v. Jones, 181. 

. Witness— Cross-eramination—Impeachment.—The general rule is that on cross- 
examination, to try the credit of a witness, only general questions can be put, 
and thé witness cannot be asked as to any collateral fact merely with a view 
to contradiction by subsequently called witnesses.—McKern vy. Calvert, 243. 

4. Seduction--Proof of subsequent unchaste conduct.—In suit for seduction, 
proof of criminal connection, of the woman seduced, with persons other than 
defendant, subsequent to the seduction, and, also, proof touching the general 
character of defendant, is properly excluded.—Id, 

5. Evidence—Statements of third persons.—The statements of third persons who 
do not sustain such relations to a party to a suit as to make such statements 
binding upon him, cannot be received in evidence.—Prewitt v. Martin, Adm’x, 
325. 

6. Witnesses—Impeachment of by contradictory written statements— Whole writing 
must be read—Depositions—Jury —In impeaching the credit of a witness by 
proof of contradictory written statements, the writing, if in existence, must 
be shown to the witness; and if admitted to be his, the witness cannot be 
asked if certain statements are contained in it, but the instrument itself must 
be read as evidence ; and where a part of it is read in the presence of the jury 
the opposing party is entitle to have the whole read; and this rule applies 
where the writingis a deposition given by the witness.—Id. 

Action for money loaned—Sale—False representations.—In an action for money 

loane i, where defendant alleged a sale to him by plaintiff of the chose in ac- 
tion from which the money was realized, it is competent for the plaintiff to 
show that the instrument purporting to sell the right, was obtained by false 
representations of its character and contents, showing that there never had 
been any sale.—Id. 

8. Witness—Deposition of —Reading of to witness with question whether the same 
is true, when improper.—Counsel cannot read his former deposition to a wit- 
ness, and then put the question, whether the statements contained therein are 
true, unless, ona proper foundation laid for that purpose, he designs to 
show some inconsistency in the deposition, or to impeach the credibility of the 
witness. Whether the deposition may be used to save time in asking ques- 
tions, is a matter purely in the discretion of the court, which cannot be re- 
viewed in the Supreme Court.—Kitchen v. Cape Girardeau and State Line R. R., 

514. 
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EVIDENCE, continued. 


9. Corporation—Suit against on contract for services—Proof as to promise to 
pay and offer of services— Allegation as to rescission of contract made by de. 
Sendant with another corporation, ete.—In suit against a corporation for alleged 
services under a coutraect with the company, held, Ist, that the contract to 
employ and pay plaintiff having been shown, it was not necessary for him to 
prove @ subsequent and distinct promise to pay, nor a further offer on his part, 
from time to time, to perform his services, after he had once notified the com. 
pany of his constant readiness to do so, and had furnished them with his ad. 
dress, so that notice might reach him at any time; 2nd, that in such case, 
where the engagement was to ceuse in event that a certain contract of defend. 
ant with another company was rescinded, the petition need not allege that 
such contract continued in force, such averment being « matter of affirmative 
defense.—Id. 

See Bills and Notes, 4; Corporations, 8; County Collector, 1 ; Court, County, 
1; Fraud, 4, 5, 8, 9; Fraudulent Cenveyances, 2, 8, 4. 5,6; Insurance, 
Life, 1; Land and Land Titles, 153 Partnership, 1; Practice, Civil 
Pleading, 1; Practice, Civil—Trials, 1, 2, 9, 10; Practice, Criminal, 19, 
21, 23; Practice, Supreme Court, 8, 11; Special Taxes, 8; Trover, 1; 
Witnesses. 


EXCEPTIONS. 

1 Bill of exceptions—Filing of at subsequent term—Consent must be of record. 
—<A bill of exceptions cannot be filed at a period subsequent to the term at 
which judgment was rendered, except by consent of parties, and where the 
agreement is made a matter of record. (West vs. Fowler, 55 Mo., 300, 
aflirmed.)—West v. Fowler, 40. 

See Practice, Supreme Court, 1. 
EXECUTION ; See Costs, 2,3 ; Garnishment, 1; Judgment, 2 ; Justices’ Courts, 4, 
EXECUTORS; See Administration; Wills. 


F. 


INDEX. 


FALSE REPRESENTATIONS ; See Evidence, 7. 
FELLOW-SERVANT; See Railroads, 12, 14, 15, 16, 19, 20. 
FENCES; See Land and Land Titles, 17; Railroads, 4, 9, 10, 
FORCIBLE ENTRY AND DETAINER, 


1. Forcible entry and detainer—Appeal—Affirmance of judgment.—In forcible 
entry and detainer cases, where defendant fails to prosecute his appeal in the 
Circuit Court, the judgment of the justice may be affirmed. (Wagn. Stat., 653, 
22 29. 30.)—Feedler v. Schroeder, 364. 

2. Forcible entry and detainer—Claim for damages, ete,, may be doubled by judg- 
ment.—In suit of forcible entry and detsiner where plaintiff claims a specific 
sum for damages, neither the court nor the jury can find a sum in excess 
thereof, but under the statute (Wagn. Srat., 645-6, 3 22) it becomes the dnty of 
the court to double the sum found by the jury*for damages and monthly rents 
and profits. The claim for damages is merely what it was at common law, a 
limitation on the amount of the verdict, and does not control the judgment.— 
Id. 

8. Forcible entry. ete.—Statute of 1845— Use of necessary force in entering land, 
ete —Under the Statute of 1845, (R. C. 1845, p. 512,) the court erred in de- 
cluring to be lawful the action of one—even the owner—who entered land 
“peaceably and used no more force than was necessary.”—Emerson vy. Stur- 
geon, 404. 

FORGERY; See Banks and Banking, 1. 


FORMER RECOVERY ; See Judgment, 3, 4, 5, 6, 
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FRAUD. 

1. Deed of trust—Land bought in by wife of maker—Note and deed of trust given 

by wife for purchase money—Effect of sale as to creditors. —Where land sold 
under « deed of trust was purchased by the wife, and to securethe purchase 
money she executed to the trustee her note secured by her deed of trust, held, 
that although the note and deed were void, yet the sale would, in the absence 
of fraud in fact, be valid as against the claims of creditors accrued after the 

first deed of trust. —Page v. Dixon, 43. 

Fraul—Verdict of jury on ground of, set aside, when.—On questions of fraud 
in fact the verdict of a jury is not conclusive, but will not be disturbed by the 
Supreme Court, on the ground of fraud shown, unless the facts are entirely 
irreconcilable with the hypothesis of honesty and good faith.—Id. 

Practice, civil—Defense of frand—Triable by jury, when.—Fraud, when set 
up as a defense against a legal demand—and not as a ground for independent 
equitable relief—raises an issue which is properly triable by a jury.—Kitehen 
v. The Cape Giradeau and State Line Railroad Co., 514. 

4. Equity—Bill to set aside deed on ground of fraud— Allegations as to eonsidera- 

tion.—In proceedings in equity to set aside a deed, where the petition charges 
both fraud and failure of consideration, but the gravamen of the action is the 
fraudulent intent with which the deed is executed, evidence which proves that 
the consideration did not entirely fail, but was merely inadequate, is compe- 
tent, as showing a circumstance to be taken with others in proof of fraud.—Id. 

Fraud not presumed, when.—Fraud will never be presumed where all the facts 
cozsist as well with honesty and fair dealing.—Id, 

. Fraudulent conveyance—Participation of grantee-—In order to defeat the 

title of a pureliaser from a fraudulent grantor, he must participate in the 
fraudulent intent.—Id, 

Conveyance by one in failing circumstances—Intent to hinder and delay credit- 
ors —One in failing circumstances may prefer one creditor to another, where 
he has no intention to thereby defeat, hinder or delay the remainder.—Id. 

8. Sales—Gross nadequacy of price, taken with other circumstances, conclu 
sive of fraud, when.—Gross inadequacy in the price paid for land is a badge 
of fraud which may be considered by the chancellor, and becomes of control. 
ling force when coupled with other circumstances tending to prove frand.—Id. 

9. Fraud—Evidence—Demeanor of witnesses.--In determining questions of 
fraud, much must be left to the judgment of the court which has the witnesses 
before it.—Id. 

See Bills and Notes, 1; Equity, 2, 11; Frauds, Statute of; Fraudulent con- 
vevaneces. 

FRAUDULENT CONVEYANCES. 


1. Fraudulent conveyances—Instruction as to intent to “ cheat, hinder and delay.” 
—An instruction declaring that a fraudulent conveyance, to be void, must be 
made with intent to “cheat, hinder and delay” creditors, held bad.—Burgert 
v. Borchert, 80. 

2. Fraudulent conveyances—Unnecessary to show combination to hinder or de- 

lay, ete.—In order to defeat a conveyance on the ground of fraud under the 

statute, (Wagn. Stat., 280, 3 2.) it is unnecessary to prove any combination or 
confederation between the maker and transferree to hinder or delay creditors, 

It is enough to show that’ an intent, such as the statute prohibits, prompted 

the parties to make the transfer. And in such case it is immaterial how valu- 
able a consideration may have been paid.—Id. 

Fraudulent conveyance—Proof as to fraud may be gathered from circumstances. 
—Although it devolves upon a party alleging fraud to prove it, yet, the requisite 
proof need not be of a direct or positive character, but may be gathered from 
surrounding circumstances indicative of a design to hinder, delay or defraud 
creditors.—Id. 

Sale of personal property— Change of possession must be actual, ete.—The ven- 
dee, on sale of personal property must, under the statute (Wagn, Stat., 281, 310) 
take actual possession,and the possession must be open, notorious and unequivo- 
eal, accompanied bv the usual indicia of ownership, by a complete change of 
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FRAUDULENT CONVEYANCES, continued. 


7. 


INDEX. 


control over the property, and by some act which will operate to divest the 
title and possession out of the vendor, and vest them in the vendee. (Claflin 
vs. Rosenburg, 42 Mo., 439, affirmed.)}—Id. 

Interplea—Sheriff’s return may be contradicted, when.—In‘case of interplea in 
an attachment suit, the sheriff’s return showing who had possession of the 
goods at the time of the levy, is not conclusive upon the interpleader; but he 
may, in such proeeeding, introduce evidence contradicting the return.—Id. 
Declarations of party in possession,or apparently in possession, may be received 
in evidence.—The declarations of a party in possession of property are verbal 
acts, and are admitted as explanatory of the possession. But if not in posses- 
sion, his declarations are valueless and inadmissible. His declarations made 
when apparently in possession, although the evidence on that point is con- 
flieting, may go to the jury under appropriate instructions.—Id. 

Volun/ary conveyances— Effect as to subsequent credi‘ors.—As3 to creditors exist- 
ing at the time of a voluntary conveyance, if its effect and operation be to 
hinder or defraud them, it may be held invalid; but the doctrine is well setl 
tled that such a conveyance, although the maker be at the time in debt, is not- 
as to subsequent creditors, fraudulent, without proof of actual or inteutiona, 
fraud.—Payne v. Stanton, 158, 

See Fraud, 4, 6, 7, 8. 


FRAUDS, STATUTE OF. 
1. 


Frauds, statute of —Promise of indemnity to surety within.—A verbal prom. 
ise made to a surety upon a replevin bond to hold him harmless against any 
damages incurred by.reason of the premises, is a promise to answer for the 
default of another, viz: the principal in the replevin bond, and so is within 
tle statute of frauds, (Wagn. Stat., 656, 3 5) and not binding.—Bissig v. Brit- 
ton, 204. 


G. 


GARNISHMENT. 
i. 


Execution—Garnishment on—Answer of garnishee—Payment of money to 
clerk, etc—The answer of a garnishee on execution alleging payments made 
to the clerk of the court, unless excepted to will be taken as true and suffi- 
ecient. (Wagn. Stat., 667, 319.) If excepted to as not showing conformity 
with the statute, the defect may be obviated by an amendment bringing it 
within the requirements of the law, as in certain cases (Wagn. Stat., 665, 3 8) 
payment by the garnishee to the clerk is authorized.—Bell v. Strow, 118. 


. Garnishee before justice must move to set aside defanlt—Constr. Stat.--A gar- 


nishee, against whom judgment has gone by default before a justice, must 
move to set the same aside within ten days thereafter, (Wagn. Stat., 846, 847, 
22 1, 2) as a condition precedent to his right of appeal.—Laughilin v. January, 

383. 

Garnishment—Interrogatories may be by parol._—Interrogatories on garnish- 
ment before a justice need not be in writing. (Wagn. Stat., 668, 669, 3 27.) 
—Id. 

Garnishee—Judgment by defau/t against fizes liability—Subsequent proceedings 
relate to measure of damages.—W here a garnishee is summoned he stands in 
the attitude of a defendant, and judgment against him by default fixes his lia- 
bility, although it may be for an uncertain amount, till evidence is udduced on 
the subject. Proceedings subsequent to the default relate merelv to tle meas- 
ure of damages.—Id. 

See County Collector, 3. 


GRADE ; See Damages, 1; Streets, 1, 
GUARANTY; See Bills and Notes, 7. 
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GUARDIAN AND WARD. 

1. Curator’s deed—Failure to describe lund as ward’s—Descriptio persona.— 
A curator’s deed which does not in apt words convey the land as that of his 
ward, although signed by him as curator, and describing himself as such, is, 
strictly construed, hig own personal deed.—Bobb v. Barnum, 394. 

2. Curators—Deed of —Failure to recite appraisement, cte.—A deed made by a 

curator conveying land of his ward, which fails to recite the order of court, 
appraisement, time, place and terms of sale, ete., (Wagn. Stat., 677, 3 32) is 
for that reason defective, but not necessarily void.—Id. 

Curalor—Sale of land by—Contract made prior to appraisement— Validity of 
sale how affected by.—-Sale of land by a curator is not rendered invalid merely 
by the fact that the appraisement is subsequent to the contract of sale, where 
the contract is made with the understanding that it cannot be finally consum- 
mated ti!l further proceedings are had, In such case, where the requirements 
of the statute as to appraisement, report, ete. (Wagn. Stat., 677, 3 $2), are 
subsequently carried out, the law will be held, notwithstanding such irreg- 
ularity, to be substantially complied with.—Id. 

. Curator—Deed by, will not be canceled om account of defects, when report 
shows that perfect tille can be conveyed and parties are willing to convey accord- 
ingly, ete—Where the report made by a curator and confirmed by the court, 
of the sale, by such curator, of land of his ward, shows that the purchaser is 
entitled to an absolute estate in fee in the premises, and it is shown thata per- 
fect title can be transmitted, and parties aver their willingness to supply any 
defect which may exist in their deed conveying the land to the purchaser, there 
is no ground for rescission or cancellation on account of such defects.—Id. 


¢ 


os 


HOMESTEAD; See Equity, 6. 

HOMICIDE; See Practice, Criminal, 3, 5, 23. 

HUSBAND AND WIFE. 

1. Deed of trust—Land bought in by wife of maker—Note and deed of trust given 
by wife for purchase money—E fect of sale as to creditors.—Where land sold 
under a deed of trust was purchased by the wife, and to secure the purchase 
money she executed to the trustee her note secured by her deed of trust, held, 
that although the note and deed were void, vet the sale would, in the absence 
of fraud in fact, be valid as against the claims of creditors acquired after the 
first deed of trust.—Page v. Dixon, 48. 

2. Estate of married woman—Fund invested for, pursuant to bequest— Exemption 
of from husband's debts—Constr. Stat.—Failure to identify trust fund, ete, 
—Land purchased by the executor, in the name of a married woman, pursuant 
to the directions of a will, with funds derived from the sale of real estate of 
the testator, are under the statute (Wagn. Stat., 935, 3 14) exempt from sale 
for the debts of her husband. And this is the case whether the land is con- 
veyed to her in the ordinary way, or to her sole and separate use; but where 
the fund thus set apart for the wife’s benefit, is so employed or invested as to 
become mixed with other funds and to render it impossible to identify or 
trace it, equity cannot interf-re-—Buck v. Ashbrook, 200. 

his wife’s name, and the conveyance is set aside on ground of fraud, and the 

property sold to pay his debts, there would, notwithstandiag, be no error on 

the part of the court in allowing hima sum from the proceeds, with which to 
procure a homestead.—Id. 


/-* Equity—Lands sold to satisfy debts— Homestead, ete—Where one buys land in 


4. Conveyance to husband in trust for wife and children—Title of hushand after 


wife's death —May sue child in ejectment.—Where land is conveyed to the hus- 
band in trust for the wife and her children, they will have the equitable title 
and the right to the rents and profits, and on the death of the wife the fee will 
vest in the children, but the statute of uses will not pass the legal title to the 
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HUSBAND AND WIFE, continued. 
latter in that event. On the contrary, the father will retain the title in law 
and the right to supervise the interests of the estate during his life and thag 
of the children. Tie courts distinguish between a trust given to a stranger to 
protect the wife from her husband, and a case where the husband is selected 
to guard her interests and that of the children, 

And the trustee may maintain ejectment even against the cestui que trust. Thus 
where such suit is brought against a tenant who had married his danghter, 
defendant cannot deny plaintiffs title on the plea that, in making the contraeg 
of rent, he was ignorant of the daughter's interest.—Buaker v. Nall, 265, 

See Attachment, 5; Conveyances, 2; Dower; Insurance, Life, 1; Trusts 
und Trustees, 3. 


IGNORANCE; See Bills and Notes, 8, 

INCOMPETENCY TO CONTRACT; See Bills and Notes, 8. 

INDICTMENT: See Practice, Criminal, 

INDORSEMENT; See Bills and Notes, 

INFANTS. 

1. Sale of land—Irregularities in—Infancy—Estoppel, ete.—Parties in interest 
who are infants at the time of sale, cannot assent to irregularities therein, nor 
be estopped by reason of failure to take steps to set the same aside. And 
upon reaching their majority they may pursue their remedy. 

See Guardian and Ward; Parent and child, 

INJUNCTION. 


1. Injunction—Irreparable damaqes—Allegation as to.—In a petition for injune. 
tion, a general averment that threatened damages «are irreparable is insufficient, 
It must be shown in what respect they will be irreparable-—MeKinzie vy. 
Mathews, 99. 

2. Injunction lo prevent cuttina of timber—Petition should state what.—In suit for 
injunction to prevent threatened damages in cutting timber, the petition 
should show whether defendant is in possession and what title, if any, he 
cliims. If the title be in dispute, some proceeding on the part of the plain- 
tiff to which the injunction would be auxiliary, should be st ated,—Id. 

3. Jnjunction— Damages in motion to dissolve, when too remote.—A claim for dam- 
ages by defendant in an injunction suit, on the ground that by reason of the 
injunction he was prevented from clearing away certain timber land, is too 
remote and consequential.—Id. 

4. Injunction—Final julgment in—Subsequent motion to dissolve, when.—After 
an injunction is made perpetual by a final judgment, which is regular, the ease 
isres adjudicata and the court cannot afterward entertain a motion to dis- 
solve the injunction.—Bloss v. Tacke, 174. 

5. Injunction of sale under deed of trust—Former conveyance of land as a gift, 
effect of— Testimony as to conveyance, what competent under witness act.— 
Where injunction is brought to prevent saie of land under deed of trust, on the 
ground that the maker had already conveved away a portion of the tract; Ae/d 

Ist. That plaintiff need not show that a valuable consideration was paid for 
the land, provided the deed was not made in fraud of the rights of others. 

2nd. That the grantee in the conveyance last mentioned being dead, and the 
conveyance, or knowledge thereof, being denied by the answer, under the stat- 
ute (Wagn, Stat., 1372-3, 3 1,) testimony of the grantor going to invalidate 
the deed would be inadmissible, but his testimony proving an admission, at the 
date of the deed of trust, by the grantee therein that the latter had notice of 
said conveyance would be competent. It was not intended by the statute to 
exclude one party, the other being dead, where the evidence related to trans. 
actions had with third persons, to which the deceased was no party, and of 

which he had no knowledge; or where the evidence referred to transactions 

which had taken place since the decease.—Martin v. Jones, 181, 
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INJUNCTION, continued. 

6. County roads—Establishment of by overseer—Failure to comp'y with pre- 
liminary requirements, as (o assessment of damages, notice, etc.—Trespass— 
Injunction, when granted—County, joinder of, as defendant, —Where a road 
overseer takes possession of private land for a public highway without any 
relinquishment of the right of way, assessment of damages, tender of compen- 
sation or legal notice or waiver thereof, although he acts under orders of the 
County Court, he may be proceeded against by injunction. And this remedy 
will lie without prior resort to suit at law. And where the proceedings of the 
County Court are nullities, he may be sued either by injunction or for trespass, 

And where a road has been established, or ordered to be opened, it is too late 
to comply with the statutory requirements as to assessment, tender of dam- 
ages, ete.; and the injunction is properly made perpetual. 

In such suit, the County Court should properly be made co-defendant with the 
road overseer.—Carpenter v. Grisham, 247. 

4. Injunction—Nuisance—Ezhaustion of legal remedies, ete—The rule that one 
must establish his right to redress in equity by prior action at law, applies 
specially where the aid of the chancellor is invoked to restrain nuisances. 
And even in such cases, it is held that this rule prevails only where the right 
itself is in dispute or doubtful.—Id. 

INSTRUCTIONS; See Fraudulent Conveyances, 5; Malicious Prosecution, 3; 

Practice, Civil—Trials; Practice, Criminal, 4, 21, 22; Practice, Supreme 
Court, 1, 4; Railroads, 5. . 

INSURANCE, LIFE. 

1. Tnsurance—Policy payable to married woman—Consideration— Admissions of 
maker—Joinder of interest in notes—Testimony of married woman as to.— 
“A.” obtained an interest in a firm by contributing theretoa tract of land bonght 
of his co-partner, and gave certain notes secured by a policy of life insurance 
to a trustee for his co-partnuer’s wife, in consideration of her relinquish. 
ment of dower in the land. By its terms the policy was payable to A. in case 
he lived bevond a certain period, otherwise to be paid to said trustee. 

In suit on said policy after death of A, Ae/d, 1st. A. might have set up the worth- 
lessness of the land asa defense to the notes, but the insurance company 
could not defend against the policy on that ground. 2nd. Admissions from 
A. could not be received to invalidate the policy, there being no joint in- 
terest therein between himself and plaintiff, the said trustee. While A. lived 
he had the sole and absolute interest in the policy, and the interest of plaintiff 
was contingent on his dving before the date named in the policy, and took 
effect only after that event. 3rd. Plaintiff’s wife being the real party in inter- 
est and the only one having a real and beneficial interest in the suit, as the 
statute (Wagn. Stat., 936, 3 18) gave her the insurance money absolutely, was 
entitled to testify. The witness act (Wagn. Srat., 1372, 3 1) permits a mar- 
ried woman to testify, regardless of her interest, where she is the main and 
substantial party.—Evers, Trustee, v. Life Assn. of America, 429. 


INTERPLEA; See Attachment, 1; Mandamus, 1. 
J. 


JUDGMENT. 
1. Judgment—Suit on transcript—Jurisdiction, want of, may be shown, notwith- 
standing recitals of transcript—In suit on transcript of a juigment rendered 
in another State, defendant may show that the appearance of his attorney in 
the original suit was unauthorized and fraudulent, notwithstanding that the 
jurisdiction of the court over lim appeared affirmatively from the record. 
Want of jurisdiction, it is now held, may be shown either as to the subject mat- 
ter or the person, or, in proceedings in rem, as to the thing, although the 
record mav recite facts neces<ary to give the court jurisdiction. (Marx vs. 
Fore, 51 Mo., 69.)—Eager v. Stover, 87. 
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JUDGMENT, continued. 


3. 


Judgment—Assignment of by plaintiff to surety of defendant— Execution 
against co-surety—Motion to quash.—A surety of defendant in execution, can. 
not by paying the amount of a judgment and obtaining an assignment thereof 
by a summary proceeding at law, sue out an execution against his co-surety, 
And such execution may be quashed on motion.—Hull v. Sherwood, 172. ~ 

Trover—Measure of damages—Counter-claim—Former recovery.—I suit by 
an express company for charges of transporting certain tierces of rice from 
New York to St. Louis, defendant alleged the loss by the company of a part 
of the goods, and set up a counter-claim for the premium commanded by the 
rice in the St. Louis Market over that in New York at the date of loss. It ape 
peared that defendant had sued the company in trover for the lost goods, but 
it did not transpire whether evidence touching the difference in price was ad- 
duced, or any instruction on that point given. The verdict was for the cost 
price of the rice in New York. From the verdict no appeal was taken. The 
court held, Ist, that although the action wis frover the subject matter of the 
counter-claim was fairly involved in the former suit; 2nd, that, prima facie 
there was evidence relating thereto; 3rd, that at all events it was properiy 
admissible, and that the counter-claim was barred by judgment therein, and 
could not be set up in the suit by the company.—Union R. R. & T, Co. v. 
Traube, 355. 


. Former recovery, when bars second suit—Form of action immaterial.—A judi 


m-nt not appealed from is conclusive against a second suit fur the same cause 
of action. And it is immaterial what was the form of the action. Thus, a 
judgment in trover is a bar to assumpsit for the same goods.—Id. 

Judgment concludes parties as to cause sued on, although given for only part 
of the demand.—A judgment concludes the rigits of the parties as to tle 
cAuse of action stated in the pleadings upon which it was rendered, whethyr 
it includes the whole or only a part of the demand sued upon, on the ground 
that the claim, whether arising upon a contract or a wrong, cannot be spht 
up into several actions.—Id. 

Suit on several claims arising out of the same con/ract—Suit on last of several 
will bar the remainder, when.—Where several claims payable at different 
times arise out of the same contract or transaction, separate actions may 
be brought as each liability accrues, but in such case it has been held that if 
no action is brought until more than one are due, all that are due must be in- 
cluded in one action, And if an action 1s brought when more than one claim 
are due, a recovery in that suit will bar a second action brought to recover 
the other claims that were due when the first suit was brought.—Id, 

See Administration, 1; Costs, 1, 2, 8; Court, Probate, 1; Equity, 12; 
Garnishment, 2,4; Injunction, 4; Practice, Civil—Appeal, 2,3; Practice, 
Supreme Court, 17. 


JUDICIAL SALES. 


1. 


Judicial sale—Land purchased at, where gudgment had been satisfied--Title a. 
quired.—A purchaser at a judicial sale takes no title to the land purchased al- 
though bought in good faith and without notice, where the judgment had been 
satisfied prior to the sale under the execution issued thereon. The debt being 
extinguished the power to seildied with it. And in regard to this contingency 
the purchaser buys at his peril—McClure v. Logan, 254. 

See Sheriff’s Sales. 


JURISDICTION ; See Administration, 6, Appearance, 1; Attachment, 1; Pro- 


cess, 1, 


JURY. 


3 


Jury— Unchallenged juryman’ found in panel after swearing of jury— What 
action of court proper--Const. Stat.—Whiere, after a jury is sworn, but before 
any evidence has been taken, it transpires that in place of a juryman duly ex- 
amined and selected, another has unauthorizedly taken his place without clial- 
lenge or examination, the court should, on objection being made, discharge 
the latter and substitute the former juryman, and have the jury re-sworn. 


Section 3 of the Jury Act (Wagu, Stat., 797, 3 3) has no application to such 





case.—State v. Sternberg, 410. 
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JURY, continued, 


2. Practice, civil—Jury-Commissioner for St. Louis county—Failure to list jury. 


men.—Thie fact that one or more of the jurors who tried an indictment in 
the county of St. Louis, were not on the list furnished the marshal by the 
jury-commissioner, where nothing appears to show collusion or improper mo- 
tives in selecting the jury, or that any injury resulted from such selection, will 
not work a reversal of the cause.—State v. Breen, 413. 
See Equity, 1; Malicious prosecution, 2; Practice, Civil—Trials, 10, 12; 
Practice, Criminal, 7; Specific performance, 1. 


JUSTICES’ COURTS. 


1 


a) 


. Garnishee before justice must move to set aside default—Constr. Stat.--A gar- 


nishee, against whom judgment has gone by default before a justice, must move 
to set the same aside within ten days thereafter, (Wagn. Stat., 846, 847, 22 
1, 2,) as a condition precedent to his right of appeal.—Laughlin, Assignee, v. 
January 383. 

Garnishment—Interrogatories may be by parol.—Interrogatories on garnish- 
ment before a justice need not be in writing. (Wagn, Stat., 668, 669, 3 27.)—Jd. 
Garnishee—Judgment by default against fixes liability —Subsequent proceedings 
relate to measure of damages.—Where a garnishee is summoned he stands in 
the attitude of a defendant, and judgment against him by default fixes his lia- 
bility, although it may be for an uncertain amount, till evidence is adduced 
on the subject. Proceedings subsequent to the default relate merely to the 
measure of damages.—Id. 


. Justices’ court—Mechanics’ lien against land alone, for tearing down building. 


—Execution on justice’s transcript may be quashed in such case, when.—A me- 
chanie has no lien for work and labor performed in tearing down a building, 
and he has in no case a lien upon land without buildings or improvements ar- 
tached thereto. And where the statement filed with the justice declares the 
work and property to be of that description, this of itself shows that the 
court can have no jurisdiction, and that the proceeding is a nullity; and in 
such case an execution issued from the Circuit Court on a transcript sent up 
from the justices’ court may be quashed on a motion.—Holzhour v. Meer, 434 


LL. 


LAND AND LAND TITLES. 
1. Surveys —Lost inlerier corners— Missouri Statutes and laws of United States do 


2. 


3. 


4. 





not conflict —The method prescribed by the statute for establishing lost quar- 
ter section corners (Wagn. Stat., 1312, 3 31) is not in conflict with the laws 
and regulations of the United States on the same subject. In either case the 
interior section corners are established, when the original corners cannot be 
found, at a point equi-distant from the corresponding corners of the section, 
—Frazier v. Bryant, 121. 

Surveys—Lost corners—3 32 of survey law.—Semble, that 3 32 of the survey 
law of Missouri (Wagn, Stat., 1312) providing the mode for re-establishing 
lost section corners is not in conflict with the laws of the United States or 
rules of the Land Office on the same subject.—Id. 

Sheriff's sale— Purchase at— Outstanding title, ete.—Defendant in an execution 
and those acquiring possession under him cannot defeat the recovery of the 
purchaser at the sheriffs sale by setting up an outstauding title—Matuey v. 
Graham, 190. 

Ejectment—Possession of judgment debtor transferred by execution sale— 
Common source of title admitted—Ejectmeni by one having neither title nor 
possession, ete.—If a judgment debtor at date of sale under execution has a 
bare possession, and no other claim, his interest to that extent is transferred 
by the sale and the judgment is a lien on that interest. And the purchaser 
may sue in ejectment againsta defendant holding merely by virtue of an 
after acquired possession ; and where plaintiff and defendant both claim un- 
der a common source of title, plaintiff need not prove chain of title further 
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LAND AND LAND TITLES, continued. 





back, as the title held by the common source is admitted. But where plain. 
tiff has neither title nor possession at date of execution sale, he cannot oust 


even a trespasser.—Id. 


6. Administrator's sale—Purchase through third party by person who was admin. 
istrator—Title acquired, ete—The title to land sold at an administrator’s sale 
and deeded by the purchaser for a nominal consideration to the person who 
administered, is voidable, if timely steps are taken to set it aside, but is not 


absolutely void.—Mitchell v. MeMullen, 252. 


6. Land and land titles— Purchaser of land not relieved against payment of pur. 
chase money for mere defect of title—A purchaser of land who has taken a con. 
Veyance with covenants of title, and is in undisturbed possession, will not be 
relieved against the payment of the purchase money, on the mere ground of 
defect of title, there being no fraud or false representations as to the title, and 


no eviction. (Connor vs, Eddy, 25 Mo., 75.)—Id. 


4. Land, vendee of —Possession when adverse to vendor.—The possession of a 
vendee of land need not be under a deed, in order that it may be adverse to 


his vendor. —Ridgeway v. Holliday, 444. 


8. Land—Purchaser of—Eniry without deed, when transaction a sale.—Where 
one buys land, pays the purchase money therefor, and enters into possession 
thereof, with an agreement that a deed shall be made, there being no contin- 
geney upon the occurrence of which he is to surrender the possession to his 
vendor, the transaction is not an agreement to purchase, it is a sule. The 
contract is executed on the part of the vendee, aud he does not hold under 


his vendor, but adversely to him.—Id. 


9. Limitations—Ten years’ adverse possession—Effect of on title —Adverse pos- 
session for ten years will not only bara recovery by the true owner, but it 
will extinguish his title and confer it upon the adverse occupant.—Id. 

10, Land—Possession— Quit-claim deed—Adverse possession—Bona fide purchase 
without notice, ete.--One in possession of land, claiming title under a quit- 
claim deed from the owner of the record title, cannot defend his possession 
against the true owner of such land, holding title by virtue of an adverse pos. 
session for the statutory period, on the ground that he is a bona fide purchaser 
for a valuable consideration without notice of the title of such true owner, 
The grantee in such deed takes only such title as his grantor could lawfully 
convey, that is, the title he had at the time of making his conveyance.—Id. 

11, Ejectment-- Writ of possession—Notice, what will put on inguiry.—A purchaser 
from the plaintiff in an ejectment suit in possession of the land sued for, un- 
der a writ of possession, with knowledge of such facts, has a sufficient notice 
of a claim adverse to hia vendor to put him upon inquiry as to the nature and 


extent of that claim.—Id. 


12. Land and land titles— Assessments—Admission—Purchase of tax title.-—-The 
assessment of land to another person than the one in possession, if not shown 
to be attributable to the possessor, or to have been made with his knowledge or 
consent, Cannot be construed into an admission on his part of the title of the 
other party. Nor is his purchase of a tax title based upon such assessment, 
such an admission, He hasa right to discharge the incumbrance in any way 


he sees fit.—Id, 


13. Spanish law— Deed not necessary to pass legal title—Identity of party making 
transfer may be shown by oral testimony.—Under the Spanish law the title 
to land might pass by parol assignment, without deed under seal. And 
where the assignment was executed by one “Jacob Sharadin,” it was held 
competent, by oral testimony, to establish his identity with one who ob- 
tained the confirmation of the tract described as “ Jacob Sharadin, Jr.” —Lang- 


lois v. Crawford, 456. 


14. Acts of Congress of 1812, 1816 and 1823, confirming titles to certain lands 
pass to confirmee legal and equitable title of U. 8. from their dates--Gibson vs. 
Choutean—Statute of limitations.—The act of congress of June 13th, 1812, 
confirming titles to lands in certain instances, where the same had been “ in- 
habited and cultivated,” ete., prior to December, 20th, 1803, passed the title 


of the United States, both legal and equitable to the grantee, proprio vigore, 
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LAND AND LAND TITLES, continued. 


from the date of the act. The certificates from the recorder of land titles 
were issued for the convenience of the claimants, and were prima facie evi- 
dence of title; but the emanation of the title itself did not depend upon the 
date of the certificate, or of the patent issuing thereon. 

And the same force and effect attached to the act of congress of April 29th, 
1816, and February 21st, 1825, The act of congress of February 17th, 1815, 
for the relief of certain inhabitants of New Madrid, on which the decision in 
Gibson vs. Chouteau (13 Wal, 92) was based, was entirely prospective, and 
contained no words of present grant. Hence that decision is not in conflict 
with the construction placed on the other acts named. And the rule laid 
down in Gibson vs. Chouteau, (50 Mo., 85) that the statute does not begin to 
run till the issue of patent, does not apply to titles derived under those acts. 
—Iid. j 

15. Recorders of land—Confirmations prima facie correct—Recommendations 
of United States Recorders of land titles, confirmed by act of Congress, un- 
doubtedly carry the title to land, and the surveys made in accordance with 
these confirmations are prima facie—not conclusively—correct.—O’Flaherty 
v. Kellogg, 485. 

16. Lands, sale of—Inadequacy of consideration—Intervention of equity.— 
Where the sale of land is open and not shown to be affected with fraud and 
unfair dealing, the rule is that mere inadequacy of consideration is not suffi- 
cient to authorize the intervention of equity, unless it be so gross as of itself 
to indicate fraud or imposition on the part of the purchaser.—Phillips v. 
Stewart, 491. 

17. Land titles—Division fences—Boundaries, how setiled.—Parties will not be 
bound by an intervening fence as a boundary dividing their lands, where they 
claim only to the extent of their paper title, whatever that may be, and the 
fence is suffered to remain simply as a matter of convenience.—West v. St. 
Louis, Kansas City and Northern Railway Co., 516. 

See Conveyances; Equity, 2, 3, 10, 12, 15, 16; Evidence, 1; Trusts and 
Trustees, 3. 

LANDLORD AND TENANT; See Forcible Entry and Detainer. 

LARCENY; See Practice, Criminal, 6, 7, 9, 19. 

LIEN, MECHANICS’; See Mechanics’ Lien. 

LIEN, VENDOR'S ; See Veudor’s Lien. 

LIMITATIONS. 


1. Limitations, statute of—Concealment, ete., what will prevent running of stat- 
ute —Tie mere fact that plaintiff in an action to recover a certain chattel, had 
been prevented for a period from bringing suit by the concealment of the 
property or by other improper acts, will not, under a true construction of the 
statute, (Wagn. Stat., 920, 3 24) prevent the running of the limitation law 
during that interval, unless it further appear, that such act was that of the 
defendant himself. Concealment or improper acts of other persons wil] have 
no such legal operation.—Wells v. Halpin, 92. 

2. Limitations, statute of—Non-residence, what will not prevent running of stat. 
ute—Service of process.—Where the residence of a debtor remains in this 
State, so that service can be had upon him which will authorize a personal 
judgment, (Wagn. Stat., 1007, 3 7; 599, 2 60) the statute of limitations will 
run in his favor during his absence. The words of the statute, (Wagn. Stat., 
919, 3 16) “depart from and reside out of the State,’ imply such a change of 
residence that process of law cannot be served. (Garth vs. Robards, 20 Mo., 
523.)—Venuci v. Cademartori, 352. 

3. Limitations—Ten years’ adverse possession-—Effect of on title.—Adverse pos- 
session for ten years will not only bara recovery by the true owner, but it will 
extinguish his title and confer it upon the adverse occupant.—Ridgeway v. 
Holliday, 444. 
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LIMITATIONS, continued. 

4. Land—Possession—Quit-claim deed—Adverse possession— Bona fide purchase 
without notice, etc.—One in possession of land, claiming title under a quit-claim 
deed from the owner of the record title, cannot defend his possession against 
the true owner of such land, holding title by virtue of an adverse possession 
for the statutory period, on the ground that he isa bona fide purchaser for a 
vuluable consideration without notice of the title of such true owner. The 
grantee in such deed takes only such title as his grantor could lawfully con- 
vey, that is, the title he had at the time of making his conveyance.—Id. 

5. Limitations—Statute of—Possession for more than ten years.—One having the 
visible, actual, notorious, adverse and continued possession of lands under claim 
of title for more than ten years before suit brought, is protected by the statute 
of limitations.—Langlois v. Crawford, 456. 

See Land and Land Titles, 14. 


MA. 


MALICE; See Malicious Prosecution ; Slander, 

MALICIOUS PROSECUTION. 

1. Maticious prosecution— Malice and want of probable cause must co-exist— For- 

mer mau be inferred from latter, in what sense.—Malice and want of probable 

cause must co-exist in order to warrant an action for malicious prosecution, 
and malice may be inferred from want of probable cause. But by that state- 
ment is meant merely that malice may be inferred from the facts which go to 
establish want of probable cause, without direct and positive proof of malice. 

The latter, however, is not to be inferred absolutely, as a matter of law, merely 

from proof of the former, but only where the facts showing want of probable 

cause, are of a character such as warrant the inference of malice.—Sharpe v. 

Johnston, 557. 

Probable cause question of mized law and fact— When and how to be determined 
by the jury.—What is probable cause, is a mixed question of law and fact. 
Where the facts are undisputed, the court should declare their legal effect ; but 
when disputed, the question is, under proper instructions, for the jury.—Id. 
3. Action for malicious prosecution—Instruction as to verdict of “innocent” in 

the indictment.—In suit for malicious prosecution, the court may instruct the 
jury that a verdict for plaintiff, in the criminal proceeding against him, estab- 
lishes his innocence of the charge; certainly where the jury are further told 
that the question for them to determine by their verdict, is not the guilt or in- 
nocence of plaintiff, but whether defendant acted maliciously and without 
probable cause in instituting the prosecution.—Id. 

4. Action for malicious prosecntion—“ Probable cause” —Advice of counsel— What 
facts must be communicated.—The advice of counsel to institute a criminal 
prosecution will not constitute a “probable cause” therefor, when the client re- 
sorts to such advice only as a cloak for his malice. He must consult counsel 
in good faith, and not onlv learn all the ascertainable facts bearing upon the 
supposed offence, but communicate them, however immaterial he may deem 
them to be, to his legal adviser.—Id. 

5. Malicious prosecution— Action of damages for—Probable cause— Advice of 
counsel need not be to bring prosecution.—In an action of damages for crim- 
inal prosecution, defendant may show “probable cause” for the prosecution in 
the giving of an opinion by his counsel, that plaintiff was liable to such pros- 
ecution, without proving further that counsel bad advised him to bring the 
prosecution.—Id. 

MANDAMUS. 

1. Mandamus—Petition for by treasurer of school sub-district against county 
collector—County cannot interplead.—In proceedings by mandamus on the 

relation of the treasurer of a school sub-district against a county collector to 

pay over to relator a railroad school tax, the county cannot interplead to be 
made a party. The provisions of the practice act, authorizing persons having 
an interest in a controversy to be made parties thereto, have no application to 

proceedings in mandamus.—State ex rel. v. Burkhardt, 75. 
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MECHANIC'S LIEN. 
1. Justices’ cour!(—Mechanies’ lien against land alone, for tearing down building 


—Erecution on justice's transcript may be quashed in such case, when.—A me- 
chanie has no lien for work and labor performed in tearing down a building, 
and he has in no case a lien upon land without buildings or improvements at- 
tached thereto. And where the statement filed with the justice declares the 
work and property to be of that description, this of itself shows that the 
court can have no jurisdiction, and that the proceeding is a nullity; and m 
such case an execution issued from the Cireuit Court on a transcript sent up 
from the justices’ court may be quashed ou a motion.—Holzhour v. Meer, 434. 


MISTAKE; See Banks and Banking, 1. 
MONEY PAID; See Account for money paid. 
MORTGAGES AND DEEDS OF TRUST. 


3. 


Deed of trust—Land bought in by wife of maker— Note and deed of trust given 
by wife for purchase money—Effect of sale as lo creditors.—Where jand sold 
under a deed of trust was purchased by the wife, and to secure the purchase 
money she executed to the trustee her note secured by her deed of trust, 
held, that although the note and deed were void, yet the sale would, in the ab- 
sence of fraud in fact, be valid as against the claims of creditors acquired 
after the first deed of trust.—Page v. Dixon, 43. 


2. Deed of trust—Sale at ‘‘court house door,” what amounts to in law.—The 


i) 


terms of a deed of trust requiring sale to be made “at the court house door 
of Jackson county,” are sufficiently complied with where the property is sold 
at the door of a building appropriated, by special order of the County Court, 
for court purposes, pending repairs in the court house proper.—Hambrigitt v. 
Brockman, 52. 


. Injunction of sale under deed of trust—Former conveyance of land as a gift, 


effect of —Testimony as to conveyance, what competent under witness act.— 
Whiere injunetion is brought to prevent sale of land under deed of trust, on 
the ground that the maker had already conveyed away a portion of the tract; 
held, 


1st. That plaintiff need not show that a valuable consideration was paid for the 


land, provided the deed was not made in fraud of the rights of others. 


2nd. That the grantee, in the conveyance last mentioned, being dead, and the 


s 


ad 





convevance, or knowledge thereof, being denied by the answer, under the stat- 
ute (Wagn. Stat., 1372-3, 3 1), testimony of the grantor going to invalidate 
the deed would be inadmissible, but his testimony proving an admission at 
the date of the deed of trust by the grantee therein that the latter had notice 
of said conveyance, would be competent. It was not intended by the statute 
to exclude one party, the other being dead, where the evidence related to 
transactions had with third persons, to which the deceased was no party, and 
of which he had no knowledge; or where the evidence referred to transactions 
which had taken place since the decease.—Martin v. Jones, 181. 

Mortgage—Land sold under—Void deed to purchaser—Possession of —Pay- 
ment of mortgage debt—Defense in equity, when.—Where land is sold.wnder a 
mortgage, and the mortgage debt is paid with the proceeds, and the purchaser 
takes possession, although deed to the purchaser is void, yet he and those hold- 
ing under him are entitled in equity. to the rights of the original mortgagee, 
and such title is a good equitable defense to suit in ejectment by one holding 
under the mortgagor.—Russell v. Whitely, 196. 

Mortgage more than twenty years old not an ovtstanding title, when. —A mort- 
gage more than twenty years old, without proof of possession taken under it, 
and without proof that the debt existed at the institution of the action, is not 
such a title as will defeat a suit in ejectment.—Id. 

County school lands—Suit on bond given for purchase money—Sale of title of 
obligor—-County lien, extinguishment of—Subrogation, ete.—Purchase under 
deed of trust.—A. bought certain county school lands, giving bond for the pur- 
chase money. In suit by the county on the bond, the petition, among other 
things, asked a special judgment,ordering sale of the land,and to foreclose defen- 
dant’s equity of redemption ; aud the judgment and execution conformed there- 
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MORTGAGES AND DEEDS OF TRUST, continued, 


to. But the sheriff’s deed conveyed merely “ the right, title and interest of A.” 
Prior to the judgment, A. had encumbered the property with a duly recorded deed 
o! trust under which it was afterwards sold to a third party. He/d, 1st. that 
the judgment and execution in the suit against A. authorized a sale of the ti- 
tle held by the county as well as that of A.; but that without the sale and sher. 
iff’s deed said judgment and execution conveyed no title, and that under the 
sheriff's deed C. got nothing but the title of A. which was subject to the deed 
of trust and the vendor’s lien, and was lost by the sale under the deed of trust. 
But Aeld further, that as the manifest intent of the judgment against A. was to 
sell the entire estate, and as, but for the mistake of the sheriffin executing 
his deed, the whole title would have passed, and as the money paid by B. at 
the sheriff's sale in point of fact went to extinguish the vendor’s lien of the 
county, C. should be subrogated to the rights of the county in its lien to the 
extent of the money so paid.—Lewis v. Chapman, 371. 


7. Deeds of trust—Constructive trusts—Redemption—Estoppel—Whiere a con- 


bad 


structive trust, in favor of the former owner, follows a sale of real estate, he 
must commence proceedings to redeem within a reasonable time, or he will 
be estopped—Tatum vy. Holliday, Adm’r, 422. 

Deeds of trust—Sherrff appointed trustee may sell by deputy, when.—Where 
the original trustee in a deed of trust made to secure the payment of a debt 
or other liability, dies or is disqualified, and the county sheriff is appointed to 
act in his stead, the latter acts in his official capacity, and may seli by deputy. 
—Id. 

Trustee—Sale of land by—Sale in part or whole—Rule as to.—The rule is 
firmly established, that a trustee in selling land, is trustee for both parties, 
and is bound to adopt all reasonable modes of proceeding in order to render 
the sale most beneficial to the debtor. Where property is susceptible of di- 
vision, and will bring more by sale in separate parcels or lots, or where sale of 
a part will bring an amount sufficient to pay the debt secured, he is bound to 
sell accordingly. If not, the sale will be held invalid on application of the par- 
tyaggrieved. Where the land will sell for more as a whole than in parcels or 
lots, the trustee must exercise a sound discretion as to the mode of selling.— 
Id. 

See Trusts and Trustees; Witnesses, 1. 


MURDER;; See Practice, Criminal, 1, 23. 


N. 


NEGLIGENCE ; See Damages; Railroads, 2, 4, 6, 7, 8, 9, 10, 11, 12, 15, 16. 
NON-RESIDENCE; See Administration, 1; Attachment, 4,5; Limitation, 2. 
NOTARY PUBLIC; See Bills and Notes, 10. 

NUISANCE; See Injunction, 7; Practice, Criminal, 15, 16, 


OFFICERS; See Clerk of Court; County Collector; County Treasurer; Man- 


damus ; Notary Public ; Sheriff. 


P. 


PARENT AND CHILD. 
1. 





Parent and child—Medical attentions to minor—Parent, when liable.—A par- 
ent cannot be held for medical services rendered to a minor child, although 
coming under the head of necessaries, in a case where it appeared that they 
were given witliout the consent of such parent, and also that the parent em- 
ployed a family physician of his own, and never refused to supply the child 
with medical attention.—Rogers v. Turner, 116, 
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PARTITION. 


i. Lartition—Person joined as plaintiff without consent may have sale under 
set aside —Where one is joined as co-plaintiff ina partition suit without his 
consent, he may sue in equity to set aside judgment and sale thereunder, 
The case is distinguishable from one where suit is brought to set aside a judg. 
ment in partition by plaintiff, who was not a party to the former suit. (See 
Peak vs. McLaughlin, 49 Mo., 162.) In the latter instance, he is not bound 
by the record under any circumstances. In the former, he cannot attack it 
colluterally.—Lillibridge v. Ross, 217. 

PARTNERSHIP. 


1. Partnership—Parol evidence as to, when inadmissible.— Although the general fact 
of the existence or non-existence of a partnership, or the names of the mem- 
bers and the like, may in some instances be shown by parol, notwithstaniing 
existence of written articles of co-partnership, vet when the question involves 
a construction of the instrument, viz: whether it be a contract of partuership 
or one of agency merely, in such eases, the writing must be produced or shown 
to be unobtainable before parol evidence is admissible-—Price v. Hunt, 258. 

2. Partnership—Appropriation of firm assets to payment of individual debts.—It 
is well settled, that one member of a firm cannot, without the consent of his 
co-partners, appropriate the firm effects to tle payment of his individual debts, 

$. Partnership settlement— Drafts and notes paid over in—Partner paying. subse- 

nently employed as collector of—Property unsold, share in retained by mem- 
Jeve—Beabeasloment of proceeds of collections.—W here, in the settlement of a 
partnership, all the losses and expenses of the business are adjusted, and a 
balance struck, and one receives from the other, as cash, certain drafts and 
notes, the partnership is none the less ended aud the settlement none thie less 
final because the party turning over the paper is to be responsible for his pro- 
portion of the debts uncollected thereon; and none the less so because he is sub- 
sequently employed in making the collections. He would have no continuing 
property, as partner, in the drafts and notes. Nor is the partnership continued 
by reason of the fact that certain specific property of the firm remained un- 
sold, and under the settlement, each retains his proportionate share therein. 

Under such circumstances, the one emploved as collector may be held criminally 
for embezzlement of proceeds of such drafts or notes converted to his own use. 
—Sharpe v. Johnston, 557. 

4. Partnership—Particular transaction between partners may be taken out of gen- 
eral law of partnership.—Pactners may insulate or segregate any particular 
transactions from the general business of the firm, and thus take them out of 
the general law of partnership.—Id. 


POSSESSION ; See Fraudulent Conveyances, 4,6; Land and Land Titles, 7, 8, 
9, 10, 11; Limitations, 3, 4, 5. 

PRACTICE, CIVIL; See Damages, 2; Jury, 2; Process; Reference. 

PRACTICE, CIVIL—ACTIONS; See Account for money paid; Attachment; 
Judgment, 1; Malicious Prosecution; Mandamus; Quo Warranto. 

PRACTICE, CIVIL—APPEAL. 

1, Practice, civil—Motion for new trial— Points not referred to in, not afterwards 
reviewable.—Points not specially brought to the attention of the lower court 
on motion for new trial, will not be reviewed in the Supreme Court.—State ex 
rel. Rucker v. Rucker, 17. 

2. Actions for injuries to the person not abated by death of plaintiff pending appeal 
in the Supreme Court, when.—In suit for damages for injuries to the person, 
where judgment is for plaintiff below, but is reversed in the District Court—or 
court in General Term—and, pending the appeal in the Supreme Court, plain- 
tiff dies, his death will not abate the suit. By the recovery in the lifetime of 
the injured party, his claim for damages becomes merged in the judgment, and 
the action of reversal by the intermediate tribunal does not destroy, but merely 
suspends, the judgment of the trial court, until final action by the court of last 

resort.—Lewis, adin’r, v. St. Louis and Iron Mountain Railroad, 495. 
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PRACTICE, CIVIL—APPEAL, continued. 


3. 


Appeals—Judgment below, when merely suspended by.—As a general rule, 
where a case goes up to the court of appeals, merely as an appellate court for 
correction of errors, and for adjudication on the question whether the judg- 
ment appealed from shall be affirmed, reversed or modified, and the court has 
no other powers, the appeal does not vacate but merely suspends the opera- 
tion of the judgment,—Id. 

See Court, Cass County Common Pleas, 1; Error, Writ of ; Exceptions; 

Practice, Supreme Court. ‘ 


PRACTICE, CIVIL—NEW TRIAL; See Practice, Civil—Appeal, 1; Practice, 


Supreme Court, 4. 


PRACTICE, CIVIL—PARTIES. 


1. 


Practice, civil—Partiex—Substitution of —Responsibility of parties and their 
surelies—Judgment for costs against original party— Motion to quash execution, 
etce.—The plain intent of the practice act (Wagn. Stat., 1872, p. 1050, 3 9) is 
that, where a new party is substituted in lieu of the original party toa suit, 
the former becomes responsible for all costs, and the original party is dis- 
charged, and, in such case, it follows that his sureties are released with him. 
If the new party is irresponsible, the court should order him to give security. 
Judgment rendered for costs against the original party and his sureties, after 
such: change, is a mere nullity, and may be set aside on motion, if made in 
time—without resorting to proceedings in equity.—James and Ray, Ex parte 
280. 
See Insurance, Life ; Mandamus, 1; Partition, 1. 


PRACTICE, CIVIL—PLEADING. 


1. 


a 


Demurrer—Facts admitted by, no evidence on question of damages.—A de- 
murrer admits of facts well pleaded, but only for the purpose of deciding the 
question raised by it. The statements in the petition demurred to are no 
evidence on the question of damages or on the general issue—McKinzie v. 
Matthews, 99. 


. Pleading—Trover and conversion— Demand and refusal— Allegations and proof 


as to.—In suit for conversion of money, the petition is not fatallydefective for 
not alleging in direct and positive terms that defendant wrongfully converted 
the money to his own use, where these facts substantially appear in the plead- 
ing. And where the conversion is alleged, itis unnecessary to allege demand 
of payment and refusal. And they need not be proved where not denied by 
the answer.—Battle v. Crawford, 215. 

Damages, suit for against municipality—Streets—Change of grade, etc.,—Pe- 
tition—Allegations—Demurrer.—In suit for damages against the city of St. 
Louis, for removing the macadamizing and lowering the grade of the street ad- 
joining plaintiff's lot, an allegation in the petition that defendant contriving to 
injure plaintiff wrongfully, ete., committed the injury, sufficiently conveys the 
inference that the injury was unjustifiable. If the acts were committed in the 
exercise of lawful authority, that fact should be set up by answer.—Hill v. 
City of St. Louis, 412. 

Attorney—Failure to plead—Client must suffer.—Where an attorney is em- 
ployed in a cause, the fact that his client is not in fault, and that judgment 
goes against him through the laches or bad faith of the attorney will furnish 
no ground for relief. The acts and omissions of the attorney in such case 
are those of the client.—Gehrke v. Jod, 522. 

See Contracts, 1. 


PRACTICE, CIVIL—TRIALS, 


1. 


Instructions— Evidence, ete.—Instructions not warranted by the evidence 
should be refused.—Wells v. Halpin, 92. 


2. Instruction defining character and amount of testimony, ete.—An instruction 





which undertakes to define the character and amount of testimony necessary 
to obtain a verdict is wrong.—Nall v, The St. Louis, Kansas City & Northern 
Railway Co., 112. 
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PRACTICE, CIVIL—TRIALS, continued. 


3. Instruction, to cause reversal, should mislead.—An instruction not calculated to 
mislead a jury, although obscure or useless, will not work a reversal of the 
canse.—Meyers v. C., R. I. & Pac. R. R., 223. 

. Although various instructions must be taken together to learn the law of the case, 
no ground for reversal, when.—Where instructions taken as a whole series 

applying to all the phases of the case, fairly present the law to the jury, and 

are not calculated to mislead, the judgment will not be reversed on the ground 
that they are not combined in one declaration.—Id. 

Instructions, law of case fully presented by others—May be refused.—Where in- 
structions given fully declare the law of the case, it is not error to refuse 
others, although correct.—Id. 

Practice, civil—Specifie performance—Snit for, how tried—An action for spe- 
cific performance of a contract for the conveyance of real estate and for such 
order and decree as the court may direct is not a case for a jury unless on 
issues specially submitted. (Wagon. Stat., 1040, 3 12.)}—Hamilton v. Hamil- 

ton, 232. 

4. Specific performance— Damages in lieu of —In suit for specific performance, 
damages may be adjudged in lieu thereof.—Id. 

8. Instructions, erroneous— When not ground for reversal.—Instructions which 
taken alone might mislead the jury, but taken in connection with others work 
the appellant no substantial injury, are not ground for a reversal.—Prewitt v. 
Martin, 325. 

9. Instructions must rest on evidence.—An instruction not founded upon the evi- 
dence is rightly refused.—Merrill v. Stewart, 586. 

10. Practice, civil—Evidence—Instruction—Tuking case from jury.—Where 
there is any evidence to sustain verdict for defendant, an instruction ordering 
the jury to find for plaintiff is improper.—Holliday v. Jones, 482. 

11. Practice, civil—Promissory note—Instruction calculating amount of verdict 
improper.—In suit on a promissory note, an instruction directing the jury, 
in case they find for plaintiff, what amount they shall allow, is improper, but 
will not for that reason warrant a reversal, when the sum is correctly cal- 
culated.—Wells v. Zallee, 509. 

12. Practice, civil—Defense of fraud—Triable by jury, when.—Fraud, when set 
up as a defense against a legal demand—and not as a ground for independent 
equitable relief—raises an issue which is properly triable by a jury.—Kitchen 
v. Cape Girardeau & State Line R.R., 514. 

13. Witness— Deposition of —Reading of to witness with question whether the same 
is true, when improper.—Counsel cannot read his former deposition to a wit- 
ness, and then put the question, whether the statements contained therein are 
true, unless, on a proper foundation laid for that purpose, he designs to show 
some inconsistency in the deposition, or to impeach the credibility of the wit- 
ness. Whether the deposition may be used to save time in asking questions, 
is a matter purely in the discretion of the court, which cannot be reviewed in 
the Supreme Court.—Id. 

14. Corporation—Suit against on contract for services—Proof as to promise to 
pay and offer of services— Allegation as to rescission of contract made by defend- 
ant with another corporation, ete.—In suit against a corporation for alleged 
services under a contract with the company, held, 1st, that the contract to 
employ and pay plaintiff having been shown, it was not necessary for him to 
prove a subsequent and distinct promise to pay, nor a further offer on his 
part, from time to time, to perform his services, after he had once notified the 
company of his constant readiness to do so, and had furnished them with his 
address, so that notice might reach him at any time; 2nd, that in such case, 
where the engagement was to cease in event that a certain contract of defend- 
ant with another company was rescinded, the petition need not allege that 
such contract continued in force, such averment being a matter of affirmative 
defense.—Id. 

15. Practice, civil—Instructions— Facts ignored in, ete-—One party to a suit can- 
not object that certain issues were ignored in instructions given for the oppo- 
site party, where they were sufficiently embodied in those given in his own be- 
haif.—Id. See Equity, 1; Reference. 
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PRACTICE, CRIMINAL. 
lL. Lndictnent—Robbery in first degree—Fear of immediate injury, ete-—An in. 
dictment for robbery in the first degree, charging that the prisoner committed 
the crime simply by putting the victim “tin bodily fear,” is bad. In that grade 
of the offense it should be charge! that the fear was of some immediate 
injury. (Wagn. Stat., 456, 3 20.)-—-State v. Howerton. 91. 

Criminal lao—Murder in the second deqree, what constilutes—Constr. Siat—~ 

Under the starute (Wagn. Stat., 446, 3 2) where a homicide is intentional but 

does not amount to murder in the first degree, nor come within any of the 

grades of manslaughter, or justifiable or excusable homicide, it is murder in 

the second degree.—State v. Hud<on, 135, 

8. Practice, criminal—Homicide, different grades of —Instructions as to.—Itis the 
established law of this State that where, under the indictment, the aecused 
may be convicted of murder in any particular degree, or of any of the lesser 
grades of homicide, if the evidence will warrant it, the court may in its dis. 
cretion direct the jury, by suitable instructions, that the ease as made by the 
evidence is of a particular degree aud will not justify a conviction for another 
or different one.—lId. 

4. Instruction—Evidence, ete-—An instruction not warranted by the evidence 
should not be given.—Id. 

5. Homicide—Affray brought on by prisoner —Plea of self defense unavailing.— 

Where one commits a homicide in an affray brought on by himself, he cannot 

justify by showing that at the particular moment when the deed was commit. 

tei le was acting on the defensive.—Id. 

Larceny—Taking away of property by one in lawful possession at the time.— 

Where one is lawfully in possession of land on which a crop of coru is grown, 

and by the terms of his lease is to gather the corn and garner it as security 

for payment of the rent, the taking away of the corn by the lessee and appro- 
priation thereof to his own use, is simply a breach of trust, and not larceny. 

Tlias offense cannot be committed in respect to property at the time in the law. 

ful possession of the accused. In every larceny there must be a trespass.— 

Hail v. Adkins, 145, 

Leurceny—Intent must be determined by jury.—The intent with which property 

iz taken is a question for the jurv.—Id. 

. Indictment— Appeal of State— Failure to recognize or commit defendant— Effect 

of.—Where the State appeals from a judgment quashing an indictment, it is 

the duty of the court, in which the cause is pending, either to recognize the de- 
fendant for his future appearance or commit him in the same manner as if he 
were appellant (Wagn. Stat., 1114, 315). Buc if the court negiects this re. 
quirement, the proceeding will not for that reason be dismissed. The only 
result will be that the prosecutor will be put to the trouble and expense of 
procuring the re-arrest of the defendant if he can be fouund.—State v. Ciarkson, 

149. 

Indictment against County Treasurer for converting fund for payment of ine 

terest on railroad township bonds— What averments sufficient—Constr. Stat.— 

An indictment brought ander the statute of 1870 (Ad. Sess. Acts 1870, pp. 29, 

30; Wagn. Stat., 459-60, 3 41) against a County Treasurer, for converting, to 

his own use, the fund for payment of interest on railroad bonds issued by a 

township, need not allege in what manner the conversion was effected. But 

where the indictment charges the officer with using the fund “ by way of in- 
vestment” ete., these particular acts must be set out. 

And the indictment.is not bad, because it charges that the money converted was 
township property. Although the township could not make independent con. 
tracts and be bound in its separate capscity, it was nevertheless a legal sub-di- 
vision of the county, an organization for certain municipal purposes; the sub. 
scriptions were essentially township subscriptions, and the bonds township 
bonds; and the money was raised from taxes on township property. The 
County Court was nothing more than an ageut for the township, to carry out 
the law—Id.. 

10. Criminal law—Trial—Failure to arraign prisoner.—Trial cannot proceed 
aginst a prisoner for an offense for which he has not been arraigned, and of 

which he has not pleaded guilty. State v. Barnes, 154, 
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PRACTICE, CRIMINAL, continued, 


11. Criminal law—Appeal—Record mus. snow presence of prisoner when, etc.—On 
appeal from the verdict against defendant in an indictment, unless it appear 
from the record that the prisoner was in court during the trial and at the ren- 
dition of the verdict, the cause will be reversed.—Id. 

12. Criminal law—Reversal of cause—Prisoner, if in penitentiary, remitted to 
county jail—Where on reversal of a criminal cause, it appears that the 
prisouer is in the penitentiary by virtue of the sentence, an order will be made 
remitting lum to the custody of the jailor of the proper county.—Id. 

13, Criminal law—Assaull, recognizance for—Waiver of examination—Signa- 
ture of bond.—Where one is arraigned before a justice of the peace for as- 
sault, and scire facias issues ou a forfeited recognizance of defendant to appear 
in the Cireuit Court: Held, 

Ist. The transcript sent up by the justice need not state that defendant waived 
an examination, or that the officer gave judgment of committal against him. 
2nd. The signature of defendant, placed in the body of the recognizance above 
the condition thereof, instead of at the bottom of the instrument, does not 

avoid the bond.—State v. Wilcox, 176. 

14. Judictnent—Phrase “ against form of statute” may be rejected in proceedings 
authorized by common law.—It is vow clearly established that the words of 
an indictment “against the form of the statute” are to be rejected, if the evi- 
dence be not sufficient to bring the offense charged within the statute, and 
the accused may be found guilty of the offense, if prohibited by the common 
law.—State v. Boll, 321. 

15. Nuisances at common law not abolished by statute, when —The statute in regard 
to nuisances (Wagn. Stat., pp. 505-506, 33 41, 42, 43) does not undertake to 
cover ail cases of public nuisance, and as to those not provided for by the 
statute, the common law remains in foree.—-Id. 

16. Nuixsance—Character and manner of conducting business, how affect the ques- 
tion of. —On information for maintaining a nuisance, the defendant will not 
be entitied to an acquittal merely because the premises were kept in as cleanly 
& manner as possible in the reasonable prosecution of defendant’s business, 
wiiere from the character of the surrounding neighborhood, and the very 
nature of the avocation pursued, the business would be a nuisance.—Id. 

17. Criminal practice—Granting of continuances discretionary with trial court, ete. 
—Tie granting of eontinuances, in criminal as in civil cases, rests largely in 
the discretion of the trial court, and the Supreme Court will not interfere un- 
less it is clear that such discretion has been oppressively exercised, and that 
defendant may have been injured thereby.—State v. Lange, 418, 

18. Practice, crim. —Continuanves—Affidavit— Due diligence in issue of subpaena 
and search for witness.—An affidavit setting forth that deponent had placed 
a subpoena in the hands of the county marshal “ in due time,” without stating 
when, and that deponent knew that the witness was in the place to which the 
suvpoana was directed “the last time deponent heard of his whereabouts,” with- 
out showing when, or that atany time, he had known of his whereabouts 
does not show such diligence in issuing the subpoena or obtaining the witnesa 
as will authorize the Supreme Court to interfere with the discretion of the 
trial court in overruling the application, even in a criminal cause, especially 
where the application is the second one made on behalf of the prisoner.—Id. 

19. Larceny—Early possession of stolen property after theft—Presumption as to 
gvilt,—Where one is found in possession of stoien property in less than twen- 
tv-four hours after the theft, under circumstances of grave suspicion, without 
any attempt on his part to account for his possession, he is presumptively 
guilty of the crime.—Id. 

20. Continuances to adjourned terms—Pomer of court to grant.—On an application 
for continuance, where an adjourned term next ensues, the court may in its 
discretion continue the cause to that instead of the next regular term.—State 
v. Harris, 550. 

21. Lustructions not warranted by the evidence, or stating its weight, etc., improper. 

—Instructions not warranted by the evidence, or which undertake to tell the 

jury what force aud effect it shall have, are improper.—Id, 
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PRACTICE, CRIMINAL, continued. 

22. Instructions—Proper ones may be refused, when.—Refusal of instructions 
cannot be taken advantage of, where others given supply their place.—Id. 
23. Criminal law—Dangerous character and threats‘of deceased will not extenuate 
homicide, unless defendant had reasonable ground lo fear great bodily harm.— 
On indictment for murder, proof of mere tlireats and ill-will toward defendant on 
the part of deceased, and of his general character as a dangerous man, cannot ex- 
tenuate the homicide. It must further appear that deceased made some attempt 
to execute his threats, or wreak his malice, or that his character or conduct 
were such as to produce a well grounded apprehensicn of grave and immi- 
nent bodily harm. And such threats and animosity and bad character of de- 
ceased, are facts which may be considered by the jury in determining whether 

the accused had reasonable cause to apprehend personal injury.—Id. 

24. Practice, criminal—Bail— Admittance to, when proper after mis-trials— Power 
of Supreme Court as to.—Where two successive juries have failed to agree 
in their verdict ou an indictment, that fact is a circumstance strongly going to 
show that, aa to the prisoner’s guilt, the proof was not “evident,” nor the 
‘presumption great,” (State Const—Bill of Rights,) and when coupled with 
other cireumstances leading to the inference;that he will meet the coming trial, 
—such as that the accused had voluntarily surrendered himself to the officers, 
and had refused to avail himself of opportunities to escape from prison—will 
authorize his admittance to bail. And on petition for habeas corpus pre, 
sented to the Supreme Court, that tribunal has authority to issue such order 
—Zn re Alexander, petition for habeas corpus, 598. 

See Crimes and Punishments ; Jury, 1. 


PRACTICE, SUPREME COURT. 


1. Practice, Supreme court—Instructions, not preserved in record, ete.—Exceptions 
to the action of the lower court in giving or refusing instructions, will not be 
considered, when they are not preserved in the record.—Cline v. Askins, 39. 

2. Fraud—Verdict of jury on ground of, set aside, when.—On questions of fraud 
in fact the verdict of a jury is not conclusive, but will not be disturbed by the 
Supreme Court, on the ground of fraud shown, unless the facts are entirely 
irreconcilable with the hypothesis of honesty and good faith.—Page v. Dixon, 
43. 

Practice—Snupreme Court— Amended transcript cannot be brought up after final 
jwlgment—Diminution of record, ete—Where a party submits his case upon a 
record which is filed in the Supreme Court, judgment rendered thereon is final, 
and he cannot afterward, bring up an amended transcript. Where a record 
is incomplete, the proper course is, before a final disposition of the cause, to 
suggest a diminution and obtain a rule to send up a more perfect transcript.— 
State v. Daugherty, 104. 

4. Instructions—Motion for new trial— Attention of court below, not called to in- 
struction.—The Supreme Court will not pass upon an instruction to which the 
attention of tle court below was not called, on motion for new trial.—Matlock 
v. Williams, 105. 

5, Case stricken from docket for want of order granting appeal.—Waddell v. 
Blackiston, 120, 

6. Practice, Supreme Court—Failure to assign errors, ete.—Where appellant ne- 
glects to file assignment of errors or statement and brief, appeal will be dis- 
missed.—Miller v. Folmsbee, 143. 

7. Appeal—No brief, etc., filed—Result,— Where appellant fails to file statement 
and brief, appeal will be dismissed.—Custer v. Arbuthnot, 155. 

8. Practice, Supreme Court—Objection to testimony, without specifying grounds, 
etc.—The competency of evidence, to which only a general objection was 
made in the court below, without any assignment of grounds of objection, will 
not be considered by the Supreme Court.—Russell v. Whitely, 196. 

9. Bankruptey—Discharge from judgment pending appeal, etc—Where on ap- 
peal from a judgment, appellant files in the Supreme Court his certificate of 
discharge in bankruptey, and likewise his plea showing that the judgment was 
allowed against his estate in the Bankrupt Court, and the plea stands admit- 

ted, the Supreme Court will order his discharge.—Haggerty v. Morrison, 324. 
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PRACTICE, SUPREME COURT, continued, 

10. Writ of error dismissed for failure to file statement and brief.—Torlina v. 
Western Mut. Fire and Mut. Fire & Marine Ins. Co., 349, 

11. Supreme Court— Record —The Supreme Court will not regard matters dehors 
the record.—Occidental Ins. Co, v. Torlina, 385. 

12. Practice, Supreme Court—Evidence introduced out of time.—An objection to 
evidence as being introduced out of time, will not be considered by the 
Supreme Court.—O’Flaherty v. Kellogg, 485. 

13. Practice, civil—Instructions—Ezxceptions.—The Supreme Court will not re- 
view an instruction, the giving of which is not excepted to.—Wells v. Zallee, 509. 

14. Practice, civil— Verdict—Evidence—Supreme Court will not interfere, when. 
—It is a long settled and salutary rule, that where the trial court acquiesces 
in the verdict of a jury, in a civil action at law, this court will not attempt to 
review the evidence, especially when honesty of intention forms the chief 
matter of inquiry.—Kitchen v. Cape Girardeau and State Line R. R., 514. 

15. Eyuity—Failure to dismiss as to certain parties, no ground for reversal, when. 
—Fuilure of a lower court to enter a judgment of dismissal as to certain par- 
ties who do not complain, and under circumstances where no injury can result 
therefrom, will not authorize reversal of a decree in equity —Ames v. Gilmore, 
537. 

16. Practice, civil—Supreme Court—Objection to joinder when too late.—An ob- 
jection for misjoinder of parties or causes of action, raised for the first time 
in the Supreme Court, comes too late.—Id. 

17. Practice, civil—Agreed statement partially omitted in bill of exceptions—Pre- 
sumption as to judgment below.—Whiere part of an agreed statement on which 
the trial court based its finding is omitted from the bill of exceptions, the 
Supreme Court will presume that the judgment below was proper.—Henri v. 
The Grand Lodge of U. A. 0. of Druids, 581. 

18. Practice, civil—Supreme Court—Appeal—Final judgment.—Without final 
judgment, appeal does not lie. —-Pratt v. Perry, 597. 

See Administration, 12; Damages, 2; Exceptions, 1; Practice, Civil—Ap- 
peal; Practice, Criminal, 24; Railroads, 5 ; Reference, 1. 

PRESUMPTION ; See Practice, Criminal, 19; Practice, Supreme Court, 16. 

PROCESS. 

1. Practice, civil—Process—Service— Appearance waives, when,—A motion for 
change of venue is such an appearance as waives objections to the service of 
process, and adinits the jurisdiction of the court.—Feedler v. Schroeder, 364. 


PROTEST ; See Bills and Notes, 10, 
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Q. 


QUO WARRANTO; See Towns, 1. 


R. 


RAILROAD. 


1. Railroad Companies-Liable in punitive damages, when.—A railroad company 
is notliable in exemplary or punitive damages except where the acts of its 
agents, which brought about the injuries, are wanton or malicious.—Doss v. 
M., K. & T. R. R:, 27. 

. Railroads—Stepping from train while in motion- When negligence shown by.- 
Whether an attempt to step froma train when in motion is, under the partica- 
lar circumstances of a given case, such negligence as will relieve the company 
of responsibility, is a question of fact for the jury.—Id. 

. Railroads—Injuries to person not a passenger acting as escort—Measure of 
care required of the company.—-The agents of railroad companies are liable for 

injuries caused by the want of ordinary care, where the person injured was at 


i) 


i) 
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RAILROAD, continued. 


the train to meet with, or part from, a passenger, although not himself a pas. 
senger or employee. 

And in a ease where plaintiff had in charge a lady and her infant child, held, 
that he was entitled to have sufficient time to escort her to a seat and then to 
leave the train. If the time of stopping was too short, or if the agent of the 
road failed to give the usual notice of the starting of the train, there was not 
an exercise of stich ordinary care as the company was bound to employ in 
order to escape liability. —Id. 

4. Railroads—Damages—Inclosed fields—Negligence—Where stock is killed on 
a railroad track along inclosed or cultivated fields, and the road is not fenced 
as required by law, (Wagn. Stat., 310, 11, 3 48) the company will be liable, 
regardless of the question of negligence. —Nall v. St. L., K. C.& N.R.W.Co., 
112. 

5. Railroads—Damages— Venue—Instruction touching, ete—In suit against a 
railroad company before a justice of the peace, for the killing of stock, where 
the statement of plaintiff alleged that the injury occurred in the township 
where the justice held his office, and the evidence showed at what point it hap- 
pened, Aeld, that the statement gave the court jurisdiction of the case; and 
the place where the injury occurred having been shown by the testimony, the 
Supreme Court will not afterward reverse the case merely becanse the Cireuit 
Court refused to instruct that proof of the venue must affirmatively appear in 
order to give plaintiff a verdict; and semble, that the instruction was itself 
objectionable and properly refused.—Id. 

6. Railroads— Damages— Breaking down of vehicle on track which is out of repair 
—Instructions touching negligence— Want of proper care.—In suit against a rail- 
road company for damages to plaintiffs vehicle where it appears that the track 
was out of repair, and in consequence, the wagon broke down,and in that condi- 
tion was run into by the train and that the state of the road was known to plain- 
tiff at the time, it is proper to submit to the jury the question whether under 
the circumstances plaintiff was guilty of negligence and also what care and 
caution he was bound to exercise. —Meyers v. Chicago R. I. & Pac. R. R. Co., 
223. 

7. Railroad—Damages—Contributory negligence directly causing accident—Lia- 
bilily determined by.—In suit for damages against a railroad where the negli- 
gence of plaintiff contributes directly to cause the accident, they will find for 
defendant. But on the other hand, although plaintiff is guilty of negligence, if 
the injury is the direct consequence of the negligence of the company it will be 
held.—Id. 

8. Railroads—Damages—E-xercise of care by defendant— Want of, will render 
company liable—Although plaintiff in a suit for damages against a railroad 
company is guilty of contributory negligence, yet if the agents having charge 
of the train could have avoided the injury by the use of ordinary care and cau- 
tion defendant will be liable —Id. 

9. Railroads—Killing of siock—Allegations as to negligence and failure to erect 
Fences, ete —lIn suit against a railroad company, the petition alleged that de- 
fendant’s cars “wrongfully and illegally, and against the will of plaintiff,” ran 
over his cattle, and that the same were killed, owing to defendant's failure to 
erect and maintain good and substantial fences on the side of the road, 
“where the same passes through, along or adjoining enclosed or cultivated 
fielis of plaintiff.” Petition held substantially good.—Mumpower v. Hann. & 
St. Jo, R. R. Co., 245. 

10. Railroads—- Damages—Instruction—Enclosed fields, ete-—In suit under 3 43, 
Art. II, Railroad law, Wagn. Stat., 310, against a railroad for damages, in icill- 
ing stock, an instruction, which does not leave to the jury the question as to 
whether the accident occurred at a point on the road where the same passed 
through enclosed or cultivated fields, is erroneous,—Id, 

11. Railroads—Damages—-Killing of bull—Const. Stat —In suit against a railroad, 

for killing stock, it is no defense that the animal was a bull and subject to the 

provisions of 3 5 of the act for restraint of certain animals therein named. 

(Schwarz v. Hann. & St. Joe. R. R 58 Mo 207.\—Id. 
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RAILROAD, continued, 


12. Railroads— Damage act—Negligence of co-employces— Liability of company 
for, in case of death.—Under a proper construction of 3 2 of the damage act, 
(Wagn. Stat., 519-20) the representatives of an employee who is killed by a 
railroad accident, cannot recover against the company, where the accident 
was caused by the negligence of a co-employee, unless such co-employee was 
not possessed of ordinary skill and capacity, and his employment or retention 
after notice of his incompetency, is attributable to the want of ordinary care 
on the part of the Road. Pr Napron, J.—Vorirs, WaGner anp SHerwoop, 
JJ.. Nor concurring.—Connor v. Chicago, R. I. & Pac. R. R. Co., 285. 

13. Railroads -- Damage act--Intention of, in cas+ of death of person injured.—The 
design of 3 2 of the damage act was simply to extend the liability for damages, - 
theretofore attached in favor of the party injured, to his representatives where 
death ensues, and not to create any new liability in that event. The words 
“person” and “ passenger,” in the first and second clauses of that section, were 
used indiscriminately and at random. (Schultz v. Pac. R. R., 36 Mo., 13, 
criticised. )—Id. 

14. Rai/roads— Damages, where deceased was at time of death a conductor.—A 
railroad company will be liable for killing an employee, notwithstanding the 
fact that deceased was conducting and managing the train at the time of his 
death, where the company was guilty of negligence in employing an unskiil- 
ful engineer, or in allowing such engineer to turn over the engine to a fireman 
who was not qualified to manage it, and the damage resulted from the conduct 
of the engineer or fireman. Per Cortam.—Id. 

15. Railroads—Killing of employee—Negligence of co-employees—Liability of 
road—Care of, in hiring co-employees, ete.—The majority of the court adhered 
to the doctrine of Schultz vs. Pac. R. R., (36 Mo., 13) that under 3 2 of the 
damage act, the representatives of an employee killed by a railroad train can 
recover against the road, where the death was caused by the negligence of 
fellow servants, without regard to the question whether the company exercised 
proper care and prudence in selecting and retaining such fellow servants, 
The word “ person,” in clause I of that section, includes employees.—Id. 

16. Damage act—Common law liability of company lo employees not changed by— 
Meaning of word “person” in damage act—Design of 33 2, 3,0f act.—The second 
section of the damage act, was not intended to change the common law rule, that 
the master is not liable for the death of a servant caused by the negligence of 
a fellow servant, when the master himself has been guilty of no negligence, or 
want of care, in the selection, or retention in his service, of the servant caus- 
ing such death. The same common law def2nses may be made by the master, 
in a suit brouglit against him under said section, by the representative of any 
servant dying from injuries received as therein specified, which might have 
been made by such master, in a suit brought by the injured servant himself, if 
death had not ensued. The words “ any person” in the first clause of second 
section include employees, but not such emplovees as are fellow servants of 
those causing the death. (3 38 of the railroad corporation law, Wagn. Stat. 310 
and Rohback v. P. R. R., 43 Mo., 187; referred to.) 

The third section of the damage act applies to employees of carriers as well as 
to other persons. Per Hoves, J.—Vorizs, WaGner anp Suxrwoon, JJ., Not 
concurrine.—Id. 

17. Railroad companies—Must use what precautions to keep works and track in 
proper repair— Measure of responsibility in case of neglect.—It is the duty 
of railroad companies to keep their works and all portions of their track in 
such repair and so watched and tended as to insure the safety of all who may 
lawfully be upon them, whether passengers or servants or others. And if they 
fail to do so, they will be held liable for the consequences.—Lewis, Adm’r, v. 
St. L. & I. M. R. KR. 495. 

18. Ruilroads—Knowledge of defecis— Responsibility —Railroad companies are 
liable for all defects of whici: they have knowledge, or which, by the use of 

reasonable care and diligence, they might ascertain.—Id. 
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RAILROAD, continued. 


19. Railroads—Defects in track and machinery—Doctrine of negligence of fel- 
low servant does not apply to—Company liable on implied contract to keep them 
in order.—Where the servant of a railroad corporation is injured by defects in 
the machinery or track of the company, the latter cannot defend on the plea 
that such defects resulted from the negligence of fellow servants. The agents 
of the road charged with the duty of supplying a safe track and sound ma. 
chinery are not properly fellow servants, but represent the corporation itself, 
And it has been held, that mere knowledge of the defects on the part of the 
one injured, without additional testimony showing negligence, would not de. 
feat his recovery. And the liability of the company rests upon the implied ob- 
ligation of its contract with employees to use due care touching the condition 
of its road-bed and apparatus.—Id. 

20. Railroad, suit against for injuries caused by excavation— Duty of section fore. 
man as to repair of road—His negligence that of the company.—In suit for 
damages against a railroad company, for injuries to plaintiff caused by an ex- 
eavation adjoining the track, Ae/d that it was the duty of the section foreman 
to keep the track in repair and to see that everything appertaining thereto was 
safe; that, guoad hoc, he was the company; that notice to him was notice to 
the company ; and his negligence the negligence of the company.—Id. 

See Courts, County, 1 

RECEIVER; See County Collector, 2, 3. 

RECORD; See Exceptions, 1; Practice, Supreme Court, 1, 

RECORDER OF LANDS; See Land and Land Titles, 15, 

REDEMPTION ; See Mortgages and Deeds of Trust, 7. 

REFERENCE. 


1. Referee’s report, may be reviewed, how.—Where the referee reports the evidence, 
the Circuit and Supreme Court may review and correct his finding.—Ely v. 
Ownby, 437. 

See Administration, 12. 


RES ADJUDICATA ; See Surety. 
REVENUE; See Court, County ; Mandamus, 1 ; Special taxes. 
ROADS, COUNTY. 


1. County roads—Establishment of by overseer—Failure to comply with prelimi- 
nary requirements as to assessment of damages, notice, ete.— Trespass— Injunc- 
tion, when granted—County, joinder of, as defendant.—Where a road overseer 
takes possession of private land for a public highway without any relinquisi- 
ment of the right of way, assessment of damages, tender of compensation or 
legal notice or waiver thereof, although he acts under orders of the County 
Court, he may be proceeded against by injunction. And this remedy will lie 
without prior resort to suit at law. And where the proceedings of the County 
Court are nullities, he may be sued either by injunction or for trespass. 

And where a road has been established, or ordered to be opened, it is too late 
to comply with the statutory requirements as to assessment, tender of dam- 
ages, etc.; and the injunction is properly made perpetual. 

In such suit, the County Court should properly be made co-defendant with the 
road overseer.—-Carpenter v. Grimshaw, 247. 


ROBBERY ; See Crimes and Punishments, 1, 2; Practice, Criminal, 1, 2. 





SALES. 


1. Administrator's sale— Purchase through third party by person who was admin- 
istrator— Title acquired, ete.—The title to land sold at an administrator's sale 
and deeded oy the purchaser for a nominal consideration to the person who 
administered, is voidable, if timely steps are taken to set it aside, but is not 
absolutely void.—Mitchell v. McMullen, 252. 
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SALES, continued. 

2. Land and land titles— Purchaser of land not relieved against payment of purchase 
money for mere defect of title—A purchaser of land who has taken a convey- 
ance with covenants of title, and is in undisturbed possession, will not be 
relieved against the payment of the purchase money on the mere ground of 
defect of title, there being no fraud or false representations as to the title, 
and no eviction. (Connor vs. Eddy, 25 Mo, 75.)—Id. 

3. Sales of corn, conditioned on examination—Receipt of order of delivery, ete. 
—Where an agent agreed on behalf of his principal to buy certain car loads 
of corn, if, on examination, it answered the bargainor’s representations ; and 
the agent inspected the corn and received an order on the railroad company 
for the car loads, which order he failed to return within a reasonable time: 
Held, that the facts amounted to a sale and delivery of the corn.—Gaff v. Ho- 
meyer, and Cochrane v. Homeyer, 345. 

4, Land--Purchaser of —Entry without deed, when transaction a sale—Where one 

buys land, pays the purchase money therefor, and enters into possession 

thereof with an agreement that a deed shall be made, there being no contin- 
gency upon the occurrence of which he is to surrender the possession to his 
vendor, the transaction is not an agreement to purchase, it is a sale. The 
contract is executed on the part of the vendee, and he does not hold under his 

vendor, but adversely to him.--Ridgeway v. Holliday, 444. 

Lands, sale of—Inadequacy of consideration—Intervention of equity —Where 

the sale of land is open and not shown to be affected with fraud and unfair 

dealing, the rule is that mere inadequacy of consideration is not sufficient to 
authorize the intervention of equity, unless it be so gross as of itself to indicate 

fraud or imposition on the part of the purchaser.—Phillips v. Stewart, 491. 
See Administration, 10; County Collector, 2; Evidence, 7; Guardian and 

Ward, 1, 2, 3, 4; Infants, 1; Judicial Sales; Mortgages and Deeds of 
Trust, 2, 8, 9; Sheriff’s Sales. 

SCHOOLS AND SCHOOL LANDS; See Mandamus, Mortgages and Deeds of 
Trust, 6; 1; School Board. 

SCHOOL BOARD. 

1. School board, verbal contract of, binding.—The contract made on behalf of 
a school board for the services of an attorney is binding, although not in 
writing and not pursuant to an order entered on the minutes. of the board.— 
Page v. The Towusbip Board of Education, 264. 

SEDUCTION. 

1. Seduction, proof of subsequent unchaste conduct.—In suit for seduction, proof 
of criminal connection of the woman seduced with persons other than de- 
fendant, subsequent to the seduction, and, also, proof touching the general 
character of defendant, is properly excluded.—-McKern v. Calvert, 243. 

SERVICE; See Process, 1. 

SHERIFF ; See Attachment, 1; County Collector, 1; Mortgages and Deeds of 
Trust, 8; Sheriff's Sales. 

SHERIFF'S SALES. 

1. Sheriff's Sale—Purchaser at—Outstanding title, ete—Defendant in an execu- 
tion and those acquiring possession under him cannot defeat the recovery of 
the purchaser at the sheriff's sale by setting up an outstanding tide.—Matney 
v. Graham, 190. 

See Mortgages and Deeds of Trust, 6; 

SLANDER. 

1. Slander, action for— Words charged, accompanied by stalement of circum- 
stances, etc.—The words, “A. B. is stealing my corn,” are in themselves ac- 
tionable as slanderous, and malice will be presumed without proof. But 
where it appeared that the speaker honestly believed that the circumstances 
attending the taking of the corn constituted larceny, and without malice ut- 
tered the words only to those to whom he communicated the facts in his 
opinion constituting the larceny, he will not be held liable for slander.—Hall 

v. Adkins, 144, 
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SPANISH LAWS; See Land and Land Titles, 18. 
SPECIAL TAXES. 


1 


pe 


. Street improvements—Paving, ete.—Side walks—Cost of, how apportioned, ete. 


—In assessing the costs of guttering, etc., the cross walks and side walks-ad. 
joining a private lot, under the statute of 1867, (Sess. Acts 1867, 3 11, p. 74) 
the owner should be charged in the proportion which the frontage of his lot 
bears to that of all the lots affected by the contract, and not that which it 

bears to those in the block.—Weber v. Schergens, 389. 

Special tax bill—Bill made out a few weeks before completion of work—Law 
substantially complied with—In suit on a special tax bill for street guttering, 
etc., where it appeared that the whole work under the contract was nearly 
finished at the time when the bill was issued, and was actually completed with- 
in afew weeks afterward, and that tie law was in other respects strictly pur. 
sued, Aedd, that the law was substantially complied with, and that the property 
was chargeable with the assessment,—lId. 

Special tax bill— Erasure and substitution of name of owner by engineer—By his 
successor— Effect of on bill as matter of evidence.—The failure of the city engi- 
neer to insert in a special tax bill the name of the true owner does not vitiate 
the bill; but the rights of persons not made parties, (Sess. Acts 1871, p. 193,) 
and who are not privies, will not be affected by the judgment thereon, The 
city engineer may erase the wrong and insert the true name of owner in the 
bill, and may do so even after expiration of his term of office. But such cor- 
rection by his successor, while it will not invalidate the bill, will render it no 
longer —= facie evidence of the facts therein named, either as against the 
original or the substituted party.—Stadler, adm’r, v. Roth & Meyer, 400. 

Sce Court, county, 1. 


SPECIFIC PERFORMANCE. 


1. 


2. 


Practice, civil—Specifie performance—Suit for, how tried.—An action for 
specific performance of a contract for the conveyauce of real estate and for 
such order and decree as the court may direct, is not a case for a jurv unless 
on issues specially submitted. (Wagn. Stat., p. 1040, 3 12.)}—Hamilton v. 
Hamilton, 232. 

Specific performance— Damages in liew of.—In suit for specific performance, 
damages may be adjudged in lieu thereof.—Id. 


STATUTE, CONSTRUCTION OF. 


1. 





Const. Stat.—Meaning of act must be carried out —Courts should carry out 
the intent of an act, although to effect this a literal interpretation must be 
rejected.—Connor v. C., R. I. & Pac. R. R. Co., 285. 

See Apurnistration, 1, (Wagn. Stat., 72, 38; p. 77, 3 45;) 2, (Wagn. Stat. 
100, 3.47;) 7, (Wagn. Stat., 102, 35;) 9, (Wagn. Stat., 89, 3 40;) 10, 
(Wagn. Stat., 72, 3 11). 

Bits anp Notes, 6. (Wagn. Stat., 89, 3 40). 

Conveyaxces, 3, (Wagn. Stat., 677, 3 32). 

Costs, 1, (Wagn. Stat., 1050, 3 9). 

County Cotxector, 1, (R. C., 1855, ch. 62, 33 23, 34, p. 1839, 35; R. C. 
1855, p. 1542, 3 3; Wagn. Stat., 1335, 3 18). 

Court, Cass Country Common Pxkas, 1, (Sess. Acts 1867, p. 88, 3 23; Const. 
of Mo., Art. VI, 3 12). 

Court, Country, 1, (Wagn. Stat., 305-6, 3 19). 

Crimes anp Punisaments, 2, (Wagn. Stat., 456, 3 20). 

Equity, 5, (Wagn, Stat., 935, 3 14;) 7, (Wagn. Stat., 1040, 3 12). 

Evipence, 2, (Wagn. Stat., 1372, 3 1). 

Forciste Extry anp Deratner, 1, (Wagn. Stat., 653, 33 29, 30;) 2, (Wagn. 
Stat., 645-6, 3 22;) 3,(R. C., 1845, p. 512). 

eT Converances, 2, (Wagn. Stat., 280, 3 2;) 4, (Wagn. Stat., 
281, ¢ 10). 

Fravuns, Srature or, 1, (Wagn. Stat., 656, 3 5). 

Garvisument, 1,(Wagn. Stat., 667, 319; id. 665, 38;) 2(Wagn. Stat., 

846-7, 33 1-25) 3, (Wagn. Stat., 668-9, 3 27). 


eee 
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STATUTE, CONSTRUCTION OF, continued. 


GuarpiaN aNd Warp, 2, 8, (Wagn. Stat., 677, 3 82). 

Huspaxp ano Wire, 2, (Wagn. Stat., 935, 3 AY 

Insuncrion, 5, (Wagn. Stat., 1372-3, 31 

Insurance, Lire, 1, (Wagn. Stat., 936, 3 

Jury, 1, (Wagn. Stat., 797, 3 3). 

Justices’ Courts, 1, (Wagn. Stat., 846-7, 33 1, 2;) 2, (Wagn. Stat., 668-9, 
27). 

Lanp anp Lanp Tities, 1, (Wagn. Stat., 1312, 3 31;) 2, (Wagn. Stat., 1312, 
% 32;) 14, (Acts of Congress, A. D., 1812, 1816, 1823, confirming titles 
to certain lands; Act of Congress, Febr. 17, 1815, for relief uf inhabitants 
of New Madrid). 

Lirrations, 1, (Wagn. Stat., 920, 3 24;) 2, (Wagn. Stat., 1007, 37; id. 
599, 8 60; id. 919, 8 16). 

MortaaGes anp Deeps or Trust, 3, (Wagn. Stat., 1372, 3 1). 

Practice, Crvitc—Partigs, 1, (Wagn. Stat., 1050, 2 ¥). 

Practice, Civitc—Truias, 6. (Wagn. Stat.. 1040, 3 12). 

Practice,Criminat, 1, (Wagn. Stat., 456, 3 20; ) 2,(Wagn. Stat., 446, 3 2;) 
8, (Wagn. Stat., 1114, 3 15;) 9, (Sess. Acts, 1870, pp. 29, 30; Wagn. 
Stat., 459-60, 3 41;) 15, (Wagn. Stat., 505-6, 22 41, 42, 43) 

Raitroans, 4, 10, (Wagn. Stat., 310-11, 3 435) 12, 18, 15, 16, (Wagn. Stat., 
519-20, 3% 2, 3.) 

Speciat Taxes, 1, (Sess. Acts, 1867, p. 74, 3 11) 8, (Sess. Acts, 1871, p. 
193). 

Sprciric Perrormance, 1, (Wagn. Stat., 1040, 3 12). 

Surveys, 1, 2, (Wagn. Stat., 1312, 33 31, 32). 

Towns, 1, (Art. VIIL., 3 5, Const. of Mo.) 


18; id. 1872, 8 1). 


STOCK, KILLING OF; See Railroads, 4, 5, 9, 11. 
STREETS. 
1. 


Damages, suit for against municipality—Streets—Change of grade, ete.,—Pe- 
tition—Allegations—Demurrer.—In suit for damages against the city of St. 
Louis, for removing the macadamizing, and lowering the grade of the street 
adjoining plaintiffs lot, an allegation in the petition that defendant, contriving 
to injure plaintiff wrongfully, etc., committed the injury, sufficiently conveys 
the inference that the injury was unjustifiable. If the acts were committed 
in the exercise of lawful authority, that fact should be set up by answer.— 
Hill v. City of St. Louis, 412, 

See Special Taxes, 1, 2. 


SUBROGATION ; See Mortgages and Deeds of Trust, 6. 
SURETIES. 
1. 


Suretics on administrator's bond—Aetion for contribution between— Discharge 
in bankruptey—Res adjudicata, ete-—The discharge in bankruptcy of a surety 
on the bond of an administrator, will release him from liability for contribu- 
tiou to his co-surety, who has been compelled to pay the administrator’s debt. 
The surety occupied no fiduciary relation though his principal did. But the 
fact that the administrator, with the surety and co-surety, were jointly sued 
on the administration bond, and that the djscharge having been pleaded, the 
case was dismissed as to the surety, will not be held res adjudicata. Both 
plaintiff and defendant, in the suit for contribution, were defendants in the pre- 
vious action, and did not occupy a hostile position towards each other, and the 
question of contribution was not raised between them.—Miller v. Gillespie, 
220. 

See Administration, 1; County Collector, 1; Judgment, 2; Practice, Civil 

—Parties, 1. 


SURVEYS. 
. Surveys—Lost interior corners—Missouri statutes and laws of United States 


do not conflict.—The method prescribed by the statute for establishing lost 
quarter section corners (Wagn. Stat., 1812, 3 31) is not in conflict with the 


41—-voL. LIx. 
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SURVEYS, continued. 


laws and regulations of the United States on the same subject. In either case 
the interior section corners are established, when the original corners cannot 
be found, at a point equi-distant from the corresponding corners of the section. 
—Frazier v. Bryant, 12). 

Surveys—Lost corners—3 32 of survey law.—Semble ; that 3 32 of the sur. 
vey law of Missouri (Wagn. Stat., 1312) providing the mode for re-establish- 
ing lost section corners, is not in conflict with the laws of the United States 
or rules of the Land Office on the same subject,—Id 


T. 


TAX-TITLE; See Land and Land Titles, 12. 

TIMBER, CUTTING OF; See Injunction, 2, 

TOWNS. 

1. Town charter passed prior to constitution—Amendment of subsequently, when 
unconstitutional — Quo warranto against mayor claiming under amended law— 
Proper remedy, when.—An amendatory act merely extending the limits 
of a town incorporated prior to the present constitution, is not in con- 
flict with 3 5, Art. VIII. of that instrument, which prohibits the creation of 
municipal corporations, except cities, by special act. But where the amend- 
atory act, includes no part of the limits embraced in the original act, but is 
in itself, in fact, a new and complete charter, organizing a town entirely dis 
tinct in territory and population, the amendatory act is void under that see- 
tion. In such case although the act is void, yet where the town corporation 
claims an organization and existence under it, guo warranto will lie against 
an individual for usurping the office of mayor; and in that proceeding the 
question of corporate existence of the town can be tried and passed upon. It 
is immaterial, so far as such proceeding is concerned, wliether brought against 
officers who usurp a corporation franchise, or an individual who usurps an of- 
fice created under the franchise, except that in the former case, suit must be 
against defendant, in their corporate name,—State ex rel. v. Coffee, 59. 


TRANSCRIPT ; See Judgment, 1; Practice, Supreme Court. 
TRESPASS, See Roads, County, 1. 
TROVER. 


1. Pleading—Trover and conversion—Demand and refusal—Allegations and 
proof as to.—In suits for conversion of money, the petition is not fatally de- 
fective for not alleging in direct and positive terms that defendant wrongfully 
converted the money to his own use, where these facts substantially appear in 
the pleading. And where the conversion is alleged, it is unnecessary to allege 
demand of payment and refusal. And they need not be proved where not de- 
nied by the answer.—Battel v. Crawford, 215. 

3. Trover— Measure of damages—Counter-claim— Former recovery.—In suit by 
an express company for charges of transporting certain tierces of rice from 
New York to St. Louis. defendant alleged the loss by the company of a part 
of the goods, and set up « counter-claim for the premium commanded by the 
rice in the St. Louis Market over that in New York at the date of loss. It 
appeard that defendant had sued the company, in trover, for the lost goods, 
but it did not transpire whether evidence touching the difference in price was 
adduced, or any instruction on that point given. The verdict was for the cost 
price of the rice in New York. From the verdict no appeal was taken. The 
court held, Ist, that although the action was trover the subject matter of the 
counter-claim was fairly involved in the former suit; 2nd, that prima facie 
there was no evidence relating thereto ; 8rd, that, at all events, it was properly 
admissible, and that the counter-claim was barred by judgment therein, and 

could not be set up in the suit by the company.—Union R. R. & Transportation 

Co. v. Triube, 355. 
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TRUSTS AND TRUSTEES. 


1. Conveyance to husband in trust for wife and children—Title of husband after 
wife’s death— May sue child in ejectment.—Where land is conveyed to the hus- 
band, in trust for the wife and her children, they will have the equitable title 
and the right to the rents and profits ; and on the death of the wife, the fee 
will vest in the children ; but the statute of uses will not pass the legal title to 
the latter in that event. On the contrary, the father will retain the title in law 
and the right to supervise the interests of the estate during his life and that 
of the children. The courts distinguish between a trust given to a stranger 
to protect the wife from her husband, and a case where the husband is selected 
to guard her interests and that of the children. 

And the trustee may maintain ejectment even against the cestui que trust. Thus 
where such suit is brought against a tenant who had married his daughter, 
defendant cannot deny plaintiff's title on the plea that, in making the contract 
of rent, he was ignorant of the daughter’s rights.—Baker v. Nall, 265. 

2. Wills—Conveyance by wife after ceasing to be executriz—Personal and offi- 
cial trusts—Life estate—Alienation, ete —By the terms of a will the testator ap- 
pointed an executor and his wife as executrix, and gave them power to sell at 
private or public sale all his property as they might deem best for the inter- 
ests of his estate, and to use the proceeds with a like discretion. The will 
also gave the wife a life estate during her widowhood. Held, that the will 
conferred an official and not a personal trust, and that after ceasing to be exe- 
cutrix, she had no power to alienate the property. 

In such case, even though the trust were a personal one, not affected by her term 
of office, if the conveyance contained no reference to the power of alienation 
conferred by the will, nor to anything from which the power might be in- 
ferred, the deed would transfer nothing but her life estate.-—Littleton v. Ad- 
dington, 275. 

3. Eguity-—-Bill to set aside trust deed made for wife of grantor—Trustee must 
be co-defendant —In a proceeding to set aside a deed made by one, since de- 
ceased, to a trustee for the wife of the grantor, the trustee must be joined as 
defendant, otherwise the legal title cannot be divested. (Siemers v. Kleeburg, 
56 Mo., 196.)}--Erisman v. Erisman, 367. 

See Conveyances, 2; County Collector, 2,3; Mortgages and Deeds of Trust. 


V. 


VENDOR'S LIEN; See Mortgages and Deeds of Trust, 6, 
VENUE;; See Process, 1; Railroads, 5. 
VERDICT; See Equity, 1; Practice, Supreme Court, 18, 


Ww. 


WASTE; See Injunction, 2. 
WILLS : See Administration, 10; Trusts and Trustees, 2. 

WITNESSES. 

1. Witness’ acts—Transactions with administrator touching deed of trust by de- 
ceased.—In proceedings to set aside a deed of trust given by one deceased to 
defendant, the latter is a competent witness as to transactions with the ad- 
ministrator relating thereto, subsequent to the decease.—McGlothlin, Adm’r, 
v. Hemery, 213. 

Witness— -Cross-examination—-Impeachment.--The general rule is that on cross- 
examination, to try the credit of a witness, only general questions can be put, 
and the witness cannot be asked as to any collateral fact merely with a view 

o coutradiction by subsequently called witnesses.—McKern v. Calvert, 243. 
See Evidence, 2, 3, 6; Fraud, 9; Insurance, Life, 1. 
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